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The Governor’s Study Group on Criminal Justice Policy
Suggested Meeting Timeline

Time Description
Late July 2019 Organizational Meeting
Overview of DOC Legal Challenges
August 2019 Prison Tour
Late August 2019 Improving DOC Operations to Enhance Staff and Inmate Security

Late September 2019 Data-Based Evaluation of Sentencing Policy
Late October 2019 Strategies for Reducing Recidivism

January 2020 Final meeting to discuss findings
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2 AD FISCAL REPORT

0]

“The Alabama Depariment or Correciions
continues to confront four major problems . . .
= Prison crowding af medium and higher securily
facilities;
= Personnel shortages, including Correctlional
Officer level;
o An aging and poorly maintained pnysical
plant; and
o Rising health care cosft for inmartes.”
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200 to 300 officers
each year
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2009 ADOC FACILITIES

“All facllities are In need of some reg
need major renovations and some may
economically repairable at all. Almos

our facllities meet the federal Amel
Disabllities AcCt requiremenis.
mainfenance cost 1o address Taciii
requirements Is approximartely $100 million.

21)
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2009: PRISON HEALTH _ARE

“The cost of iInmatfe health care spirc
295% during the time from 2000 1o FY 2

(P. 21)
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In-Custody Population 25,593 | 20,723 -

Total Security Staff 3,043 2,074 -

Heallth C.a.re Costs $93.9 | $141.3 | 150.5%
(in millions)

Deferred Maintenance

)
Costs (in millions) $100 | $750 | 750.0%




DRAGGS V. DUUNN,
CASE NO. 2:14=-CV-U62-MHT
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BRAGGS: MAJOR [SSUES
. ADA compliance;

Correctional staiiing;
Mental health care; and
Medical and denial care.
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BRAGGS: |IMELINE

June 2014 - Suii tilea

May 2016 - ADA claims resoivea
Dec. 2017 - Mental health fral
June 2017 - Court finds liaoility
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BRAGGS: THE COMPLIANCE PHASE

> Correctional staiting

> Mental health statiing

> |In-patient (hospital) care
> Mental health coding

> Mental headlth identification and
classification (intake)
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BRAGGS: THE COMPLIANCE PHASE

v VvV VvV VvV

Restrictive housing
Disciplinary process
Mental health reterrals

Mental health freatment planning

Alternative housing for SMI Inma

Tes

Psychotherapy and configentic

ity
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BRAGGS: REMAINING [SSUES

>
>
>

Suicide preveniion;

Specialized mental heaith uniis;
Miscellaneous menial healih

martters; and
Monitoring.
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BRAGGS: STAFFING INITIATIVES

Targeted marketing campaign

Increase CO starting compensaiion
Sign-on/retention bonus

Increase infernal refemral bonus

Outsource recruiting or bolster ADOC recruiiing feam
Increase use of digital/social media marketing
On-line/mobile application process

Applicant Tracking System

Improve applicant communicate with recruiiers/personne

)
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BRAGGS: STAFFING INITIATIVES

> Create a new classification of officer (BCO)

> Security position frained for specific posfs/auties
> Extend provisional iime

> Recruit non-fraditional canaidaies

> More on-sife tfesting events

> Improve on-site hospiiality

> Use data-driven recruiiing siraregies

> Develop long-term talent managemenit moael
> Evaluate fithess sianaards
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U.S. DEPAKIVIEIN
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CIVIL RIGHTS O

INSTITUTIONALIZED PERSONS A
(EIGHTH AMENDMENT)
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CRIPA: 42 U.s.C. g 1997

> Permits DOJ 1o invesiigarie/sue

> FIndings letter at least 49 aays beiore sult
> “Reasonable good faith effort 1o consuli™
> Equitable relief (nof money aamages,)
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DOJ INVESTIGATION Ol
ADQOC'S MALE FACILITIES
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\VARVARRVARR 4

DOJ Invesiigalior

Began investigation in Ociober, 201 6;
Investigated broad specirum of issues;
Requested troves of documents; ana
Visited 3 of 13 cumrent male prisons.
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DOJ Allegations

> Issued findings letter: April 2, 2019.
> Alleged violations for:
~ Inmate-on-inmafte violence; ana
~ Unsafe, unsanitary living conditions.

> S%rillf%nvesﬁgcﬁng possible excessive force by
stafi.
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DOJ: Issues tor Resolution

VAR VAR VAR VAR VAR VAR V/

Correctional siaitfing;

Facility security improvements, including cameras;
Prisoner classitication;

Detection and prevention of coniralband;

Inmate programming;

Violence reporting and investigations; anad

PREA reporting and investigations.
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REFORM AC]
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PLRA: Inmate Reledse

(3) Prisoner release order.—

(A) In any civil action with respect o prison condiiions, no cour:
shall enter a prisoner release order uniess—

(i) acourt has previously entered an order for less infrusive
relief that has failed to remedy the deprivation of the
Federal right sought to be remedied through The prisoner
release oraer; ana

(ii) the defendant has had a reasonable amounf of fime o
comply with the previous court orders.
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PLRA: Release Panel

(E) The three-judge court shall enter a prisoner release
order only if the court finds by clear and
convincing evidence thai—

() crowdingis the primary cause of the violation
of a Federal right; and

(i) no other relief will remedy the violation of the
Federal rignr.
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Brown v. Plaiq,
563 U.S. 493 (2011}

Mental health (1990) and medical (2001 );
200% of design capacity for 11 years;

Underlying order required California 1o arain
137% of design capaciiy; and

Special master / receiver blamed overcrowading
for non-compliance.
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“A long history of failed remedial
orders, together with substantial
evidence of overcrowding’s
deleterious effects on the
provision of care, compels [the
Court’s] conclusion today.”

LS S
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WILLIAM (BILL) R. LUNSFORL
MAYNARD, COOPER & GALE, P.
BLUNSFORD@MAYNARDCOOPER.C
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Case 2:14-cv-00601-MHT-TFM Document 1285 Filed 06/27/17 Page 1 of 302

IN THE DISTRICT COURT OF THE UNITED STATES FOR THE

MIDDLE DISTRICT OF ALABAMA, NORTHERN DIVISION

EDWARD BRAGGS, et al.,
Plaintiffs,
CIVIL ACTION NO.
V. 2:14cv601-MHT

(Wo)
JEFFERSON S. DUNN, in his
official capacity as
Commissioner of

the Alabama Department of
Corrections, et al.,

Defendants.

N o/ \o/ o/ o/ o/ o/ o/ 7 7 7\

LIABILITY OPINION AND ORDER
AS TO PHASE 2A EIGHTH AMENDMENT CLAIM

1. INTRODUCTION
11. PROCEDURAL BACKGROUND
111. FACTUAL BACKGROUND

A. ADOC Facilities and Organizational Structure
B. MHM Organizational Structure
C. Summary of Factual Findings

1. Fact Witnesses

2. Expert Witnesses

IV. EIGHTH AMENDMENT LEGAL STANDARD

V. FINDINGS OF FACT AND CONCLUSIONS OF LAW

12
15
15
24

30

33
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A. Serious Mental-Health Needs 34
B. Actual Harm and Substantial Risks of Serious Harm
Posed by Inadequate Care 39
1. Contributing Conditions 46
a. Overcrowding 47
b. Mental-Health Understaffing 49
c. Correctional Understaffing 59
2. ldentification and Classification of Prisoners’
Mental-Health Needs 71

a. Inadequate Intake Process 72
b. Inadequate Referral Process 79
Inadequate Classification of Mental-Health Needs

83

d. [Inadequate Utilization of Mental-Health Units 86
3. Inadequate Treatment Planning 89
4. Inadequate Psychotherapy 96
5. [Inadequate Inpatient Care 109
a. Improper Use of Mental-Health Units 110
b. Inadequate Out-of-Cell Time and Programming 115
c. Lack of Hospital-Level Care 128
6. Inadequate Suicide Prevention and Crisis Care 133
a. Farlure to Provide Crisis Care to Those Who Need
It 141

b. Placement of Prisoners in Crisis in Dangerous and
Harmful Settings 153

c. Inadequate Treatment iIn Crisis Care 157
d. Unsafe Crisis Cells 160
e. Inadequate Monitoring of Suicidal Prisoners 167
T. Inappropriate Release from Suicide Watch and
Inadequate Follow-up 173

7. Inappropriate Use of Disciplinary Actions 178



Case 2:14-cv-00601-MHT-TFM Document 1285 Filed 06/27/17 Page 3 of 302

8. Inappropriate Placement and Inadequate Treatment
In Segregation 190
a. Background on Segregation 193

1. Consensus among Correctional and
Mental-Health Professionals on Segregation
193
i11. ADOC’s Segregation Units 199
b. ADOC’s Segregation of Mentally 11l Prisoners 205

1. ADOC’s Segregation-Placement Practices 206
i11. Treatment and Monitoring in Segregation

Units 214

c. Segregation of Prisoners with Serious Mental
Il1lness 225

9. Tutwiler 230
10. Other Issues 236
C. Deliberate Indifference 242
1. ADOC’s Knowledge of Harm and Risk of Harm 250
2. ADOC’s Disregard of Harm and Risk of Harm 261
a. ADOC’s Fairlure to Exercise Oversight of the
Provision of Mental-Health Care 264

b. ADOC’s Unreasonable Responses to Identified
Deficiencies 276

D. Ongoing Violation 283
E. Ex parte Young Defenses 291
V1. CONCLUSION 299

1. INTRODUCTION

The plaintiffs i1n this phase of this class-action
lawsuit are a group of seriously mentally i1ll state
prisoners and the Alabama Disabilities Advocacy Program

(ADAP), which represents mentally 1ll prisoners 1in

3
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Alabama. The defendants are the Commissioner of the
Alabama Department of Corrections (ADOC), Jefferson Dunn,
and the Associate Commissioner of Health Services, Ruth
Naglich, who are sued only in their official capacities.
The plaintiffs assert that the State of Alabama provides
constitutionally inadequate mental-health care in prison
facilities and seek iInjunctive and declaratory relief.
They rely on the Eighth Amendment, made applicable to the
States by the Fourteenth Amendment and as enforced
through 42 U.S.C. 8§ 1983. Jurisdiction iIs proper under
28 U.S.C. § 1331 (federal question) and § 1343(a)(3)
(civil rights).

After a lengthy trial, this claim is now before the
court for resolution on the merits. Upon consideration
of the evidence and arguments, the court finds for the
plaintiffs i1n substantial part. Surprisingly, the
evidence from both sides (including testimony from
Commissioner Dunn and Associate Commissioner Naglich as
well as that of all experts) extensively and materially

supported the plaintiffs” claim.
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11. PROCEDURAL BACKGROUND

This extremely complex case has been split into three
phases: Phase 1 involved claims under Title 11 of the
Americans with Disabilities Act (ADA), codified at 42
U.S.C. 8 12131 et seq., and 8 504 of the Rehabilitation
Act, codified at 29 U.S.C. § 794, claiming discrimination
on the basis of physical disabilities and failure to
accommodate those disabilities. The parties settled Phase

1. See Dunn v. Dunn, 318 F.R.D. 652 (M.D. Ala. 2016)

(Thompson, J.). Phase 2A involves Eighth Amendment, ADA,
Rehabilitation Act, and due-process claims regarding
mental-health care. The parties settled the Phase 2A ADA
and Rehabilitation Act claim. The due-process claims are

pending before the court for settlement approval.®! Phase

2B will focus on medical-care and dental-care claims

under the Eighth Amendment.

1. Earlier i1n the litigation, the parties also
reached a settlement regarding the distribution of razor
blades to mentally 1ll prisoners.

5
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This opinion resolves only the Phase 2A Eighth
Amendment claim of inadequate mental-health care.? The
court has certified a Phase 2A plaintiff class consisting
of all persons with a serious mental 1llness who are, or
will be, confined within ADOC’s facilities, excluding
Tutwiler Prison for Women and the work-release centers.

See Braggs v. Dunn, 317 F.R.D. 634 (M.D. Ala. 2016)

(Thompson, J.). While mentally i1ll prisoners at Tutwiler
are not part of the class, ADAP, as Alabama’s designated
protection and advocacy organization for the mentally ill,
brought claims on their behalf. A seven-week trial

followed.

111. FACTUAL BACKGROUND
Mental-health care 1In this opinion refers to

screening, treatment, and monitoring of mental illnesses,

2. The defendants did not railse or re-argue
exhaustion of administrative remedies during or after the
trial, and did not argue exhaustion in their post-trial
filings as a reason they should prevail. See Defendants’
Post-Trial Brief (doc. no. 1282); see also Dunn v. Dunn,
219 F. Supp. 3d 1100 (M.D. Ala. 2016).

6
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as well as ADOC’s policies and practices regarding
mentally ill prisoners, including decisions on
disciplinary sanctions and housing placements.® Before
diving in to the details of weeks” worth of testimony and
thousands of pages of documentary evidence regarding
mental-health care within ADOC, the court pauses to
provide some background iinformation on ADOC and 1ts
mental-health contractor, as well as a summary of the

factual findings.

3. The provision of mental-health care to Alabama®s
prisoners has been litigated at least three times before.
See Laube v. Campbell, 333 F. Supp. 2d 1234 (M.D. Ala.
2004) (Thompson, J.) (approving settlement agreement that
provides fTor 1npatient care, suicide prevention and
treatment, crisis intervention, and counseling services
in a class-action lawsuit brought on behalf of women
incarcerated in Alabama); Bradley v. Harrelson, 151 F.R.D.
422 (M.D. Ala. 1993) (Albritton, J.) (certifying a class
of severely mentally 11l male prisoners); Pugh v. Locke,
406 F. Supp. 318 (M.D. Ala. 1976) (Johnson, J.) (ordering
the State to provide minimally adequate mental-health
care, iIncluding identification of mentally 11l prisoners
and provision of care by qualified mental-health
professionals), aff’d and remanded sub nom. Newman v.
Alabama, 559 F.2d 283 (6th Cir. 1977), cert. granted 1In
part, judgment rev’d 1In part on other grounds, and
remanded sub nom. Alabama v. Pugh, 438 U.S. 781 (1978).

v
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A. ADOC Facilities and Organizational Structure
ADOC runs 15 major facilities (14 for men and the
Tutwiler Prison for Women) and houses around 19,500
prisoners in its major facilities.® Approximately 3,400
prisoners are on the mental-health caseload, meaning that
they receive some type of mental-health treatment, such
as counseling or psychotropic medications.

MAJOR ADOC FACILITIES®

Facility Location Population
Bibb Brent 1847
Bullock Union Springs 1522
Donaldson Bessemer 1474
Draper Elmore 1144
Easterling Clio 1457
Elmore Elmore 1186
Fountain Atmore 1242

4. ADOC also houses an additional 4,500 prisoners
in work centers and work-release centers, bringing the
total population In custody to around 24,000.

5. See PI. Ex. 1260, September 2016 Monthly
Statistical Report (doc. no. 1097-19).

8
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Hami Iton Hami Iton 275
Holman Atmore 941
Kilby Mt. Meigs 1126
Limestone Harvest 2214
St. Clair Springville 975
Staton ElImore 1382
Ventress Clayton 1254
Tutwiler Wetumpka 880

Three of the major facilities, Bullock, Donaldson,
and Tutwiler, serve as “treatment hubs” for mental-health
services, containing a residential treatment unit (RTU)
and/or a stabilization unit (SU). These two types of
units, together referred to as “mental-health units” or
“Inpatient-care units,” house and treat the most severely
mentally 1ll prisoners. The rest of those on the
mental-health caseload receive their care through
outpatient services: they live iIn a unit that is not

focused on treatment and ordinarily must go to a
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different part of the prison to see a mental-health
provider.

Under the administrative regulations governing
ADOC’s mental-health care, RTUs are for mental-health
patients who suffer from “moderate impairment iIn mental
health functioning” that puts them at risk iIn a
general-population setting. Joint Ex. 107, Admin. Reg.
8 613-2 (doc. no. 1038-130). RTUs are intended to provide
a therapeutic environment to mentally 1ll patients and
to help them develop coping skills necessary for
placement in general population. RTUs can be “closed,”’
meaning that each patient lives i1In an individual cell
with little time spent outside the cell; “semi-closed,”’
meaning that the patient still stays iIn an individual
cell but i1s let out of the cell more often; or “open,’
meaning that the patient lives In an open dormitory with
other RTU patients.

SUs are for patients who are suffering from acute
mental-health problems--such as acute psychosis or other

conditions causing an acute risk of self-harm--and have

10
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not been stabilized through other interventions. SUs are
intended to stabilize the patient as quickly as possible
so that the patient can return to a less restrictive
environment. All SU patients are housed in individual
cells.

Altogether, the two male treatment hubs have 346 RTU
beds and 30 SU beds: Bullock has 250 RTU beds and a 30-bed
SU for male prisoners, and Donaldson has an additional
96-bed RTU. Tutwiler has 30 RTU beds and eight SU beds
for women. These units provide services to about 2 % of
ADOC’s overall population.

ADOC 1s headed by Commissioner Dunn. Associate
Commissioner for Health Services Naglich heads the Office
of Health Services (OHS), which 1s responsible for
overseeing the provision of medical and mental-health
care to prisoners. ADOC uses private contractors to
deliver medical and mental-health care services to
prisoners. Under the mental-health contract with a
third-party vendor, OHS has access to the contractor’s

internal documents and records, and the contractor 1is

11
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required to send certain reports, such as monthly
operating reports and annual contract-compliance reports,
to OHS. The only OHS staff member with mental-health
expertise 1is Dr. David Tytell, the chief clinical
psychologist. Dr. Tytell serves as the main liaison
between the mental-health contractor and ADOC, and
communicates with the contractor’s program director at
least weekly. ADOC also directly employs “psychological
associates,” who are counselors responsible for
conducting certain psychological tests at intake and for
providing group sessions and classes for non-mentally ill
prisoners. They report to their respective facilities’

wardens, rather than OHS or the mental-health contractor.

B.MHM Organizational Structure
MHM Correctional Services, Inc. 1s ADOC’s contractor
for mental-health care. MHM i1s a for-profit corporation
that provides medical and mental-health services to

correctional facilities across the country.

12
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MHM”s regional office in Alabama i1s headed by its
program director Teresa Houser. She serves as the main
liaison between ADOC and MHM. Dr. Robert Hunter, a
psychiatrist who serves as the medical director for the
Alabama regional office, 1s charged with supervising
psychiatrists and certified registered nurse
practitioners (CRNP) stationed at various ADOC facilities.
Both Houser and Hunter communicate frequently with ADOC
officials, including Associate Commissioner Naglich and
Dr. Tytell.

MHM employs a variety of administrative and clinical
personnel to TfTulfill i1ts contract with ADOC. In i1ts
regional office, Houser supervises various
administrators and managers, such as the continuous
quality improvement (CQI) manager, who conducts informal
audits of MHM”s performance, and the chief psychologist,
who supervises psychologists and conducts training for
MHM employees. At the facility level, MHM employs site
administrators to provide administrative oversight;

these administrators are counselors by training. MHM

13
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also employs approximately 45 full-time “mental-health
professionals’ (MHPS), who are masters-level
mental-health counselors, at prisons across the State.
As of December 2016, MHM employed four psychiatrists and
eight CRNPs in Alabama; these providers are qualified to
diagnose mental i1llnesses, prescribe psychotropic
medication, and provide psychotherapy across multiple
facilities. MHM also employs three psychologists and
three registered nurses (RNs) for the entire State. The
RNs are stationed at the three treatment hubs, Bullock,
Donaldson, and Tutwiler; they administer medication,
provide crisis intervention, and supervise the licensed
practical nurses (LPNs) at their facilities. MHM employs
approximately 40 LPNs, individuals with 12 to 15 months
of health-care training. The LPNs are responsible for
conducting mental-health intake at Kilby and Tutwiler,
monitoring medication compliance, maintaining medication
records, and conducting side-effects monitoring tests for
psychotropic medications. While the LPNs stationed in

the mental-health treatment units are supervised by the

14
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on-site RN, at all other places, including at intake
screening, LPNs have no on-site supervision. Lastly, MHM
employs six to eight activity technicians, who organize
or assist 1iIn therapeutic, social, and recreational

activities for patients in mental-health units.

C. Summary of Factual Findings

1.Fact Witnesses

Over the course of seven weeks, the court heard
testimony as to whether ADOC’s mental-health care
violates mentally 1ll prisoners” constitutional rights.
The trial opened with the testimony of prisoner Jamie
Wallace, who suffered from severe mental 1llnesses,
intellectual disability, and substantial physical
disabilities. Wallace stated that he had tried to kill
himself many times, showed the court the scars on arms
where he made repeated attempts, and complained that he
had not received sufficient treatment for his illness.
Because of his mental illness, he became so agitated

during his testimony that the court had to recess and

15
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reconvene to hear his testimony in the quiet of the
chambers library and then coax him into completing his
testimony as it he were a fearful child. The court was
extremely concerned, by what i1t had seen and heard from
this plaintiff, about the fragility of his mental health.
At the end of Wallace’s testimony and out of his presence,
the court informed the attorneys for both sides that it
wanted a fTull report on his mental condition and the
steps that were being taken to address that condition.
Unfortunately, and most tragically, ten days after
Wallace testified, he killed himself by hanging. Because
It appeared that adequate measures may not have been put
in place to prevent Wallace’s suicide, the court put the
parties into mediation to attempt to come up with
immediate, Interim procedures to prevent future prisoner
suicides. The parties eventually came up with such
procedures. Without question, Wallace’s testimony and
the tragic event that followed darkly draped all the

subsequent testimony like a pall.

16
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The plaintiffs” case then proceeded with testimony
from Commissioner Dunn, who aptly described the prison
system as wrestling with a “two-headed monster”:
overcrowding and understaffing. Dunn Testimony at 26.
The court also heard from Associate Commissioner Naglich
and MHM”s program director Houser, for whom overcrowding
and understaffing (both as to correctional staff, as
noted by Dunn, and mental-health staff) were a mantra.
They, with admirable candor, as with many other fact
witnesses and the experts from both sides, essentially
agreed that the staffing shortages, combined with
persistent and significant overcrowding, contribute to
serious systemic deficiencies in the delivery of
mental-health care.

The 1nadequacies 1n the mental-health care system
start at the door, with intake screening for prisoners
who need mental-health care. ADOC boasts one of the
lowest mental-i1llness prevalence rates among
correctional systems in the country. But this Is not

because Alabama has fewer mentally ill prisoners than the

17
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rest of the country or the best mental-health care system
for 1ts prisoners; rather, according to experts from both
sides, this 1s because a substantial number--likely
thousands--of prisoners with mental i1llness are missed
at intake and referrals for evaluation and treatment are
neglected. As a result, many ADOC prisoners who need
mental-health care go untreated.

Even when i1dentified, mentally 1ll prisoners receive
significantly 1nadequate care. Mental-health and
correctional staffing shortages drive 1nadequate
treatment. Individual and group counseling sessions are
delayed or canceled due to shortages of counselors and
correctional officers to escort prisoners to the sessions
and to provide security. As a result, mental-health
staff often have to resort to cell-side contacts, which
cannot be considered substitutes for meaningful,
confidential, out-of-cell appointments. Treatment
planning 1s often pro forma and not individualized and
fails to provide a meaningful and consistent course of

treatment. Mental-health units intended as a therapeutic

18
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environment for the most severely i1ll prisoners operate
like segregation units, with little counseling,
therapeutic programming, or out-of-cell time. ADOC does
not provide hospital-level care for those who need it.
ADOC also fails to provide adequate care to prisoners
expressing suicidality and undergoing mental-health
crises. Mental-health staff fail to use appropriate
risk-assessment tools to determine suicide risk. ADOC
has an insufficient number of crisis, or “suicide-watch,”’
cells--special cells for the protection of suicidal
prisoners. Because they have a limited number of cells
to work with, they gamble on which prisoners to put in
them and frequently discount prisoners” threats of
self-harm and suicide. The insufficient number of crisis
cells also results i1n the use of unsafe rooms such as
shift offices to house suicidal prisoners. The
suicide-watch cells that do exist are dangerous:
visibility into many of the cells is poor, making it
difficult to monitor; many cells have tie-off points for

ligatures that can be wused for suilcide attempts;

19
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dangerous i1tems used for inflicting self-injury are often
found. Prisoners in these cells receive less contact
with and less monitoring by providers than the acuity of
their condition demands. When they are released to
general population or segregation, prisoners receive
inadequate follow-up.

ADOC”s segregation practices inflict further harm on
prisoners suffering from inadequate mental-health care.
Due to the effects of isolation, placement in segregation
endangers mentally 1ll prisoners, and the risk of harm
increases with the length of isolation and the severity
of their mental 1llness. This danger Is compounded by
the limited access to mental-health care and monitoring
available within ADOC’s segregation units and dangerous
conditions inside the cells. Despite these dangers, ADOC
does not have a meaningful mechanism that prevents
mentally 1ll prisoners from being placed In segregation
for lengthy periods of time. Moreover, many mentally

11l prisoners land In segregation due to symptoms of
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mental 1llness. This combination of conditions i1s often
deadly: most suicides in ADOC occur In segregation.

For years, ADOC has failed to respond reasonably to
these problems. Despite knowledge of serious and
widespread deficiencies, 1t has failed to remedy known
problems and exercised very little oversight of its
mental-health care contractor. Associate Commissioner
Naglich, who 1is 1i1In charge of contract monitoring,
admitted that she has been aware of the contractor’s
deficient performance and inadequate quality-control
process; however, she does not monitor the contractor to
ensure that 1t provides minimally adequate care.
Moreover, ADOC officials admitted on the stand that they
have done little to nothing to fix problems on the ground,
despite their knowledge that those problems may be
putting lives at risk.

The psychological and sometimes physical harm
arising from these systemic deficiencies is palpable.
Unidentified and under-treated mental 1illness causes

needless pain and suffering in the form of persistent or
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worsening symptoms, decompensation, °

self-injurious
behavior, and suilcide. The skyrocketing suicide rate
within ADOC in the last two years iIs a testament to the
concrete harm that 1i1nadequate mental-health care has
already inflicted on mentally i1ll prisoners.

In fact, as explained earlier, the court had a close
encounter with one of the tragic consequences of
inadequate mental-health care during the trial. Over the
course of the trial, two prisoners committed suicide, one
of whom was named plaintiff Jamie Wallace. Prior to his
suicide, defendants® expert, Dr. Patterson, concluded
based on a review of Wallace®s medical records that the
care he had received was I1nadequate. Dr. Haney, a
correctional mental-health care expert, met Wallace

months before his death, while he was housed In a

residential treatment unit, and In his report expressed

6. Decompensation refers to exacerbation of
symptoms of mental illness and i1mpaired mental
functioning; 1t calls for a “more structured or sheltered
setting for more 1iIntensive treatment interventions.”
Burns Testimony at vol. 1, 173.
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serious concerns about the care he was receiving.’
Wallace’s case was emblematic of multiple systemic
deficiencies. Wallace testified, and his records
reflected, that mental-health staff did not provide much
in the way of consistent psychotherapeutic treatment,
which is distinct from medications administered by nurses
and cursory “check-ins”’ with staff. MHM clinicians
recommended that he be transferred to a mental-health
hospital, but ADOC failed to do so. His psychiatrist at
the time of his death testified that the medically
appropriate combination of supervised out-of-cell time
and close monitoring when he was 1In his cell was
unavailable due to a shortage of correctional officers.
As a result, Wallace was left alone for days iIn an
isolated cell in a treatment unit, where he had enough
time to tie a sheet unnoticed; because his cell was not
suicide-proof, he was able to find a tie-off point from

which to hang himself.

7. During their meeting, Wallace began to cry,
leaned over the interview table, and told Dr. Haney, with
tragic prescience, “[T]his place is killing me.” Joint
Ex. 459, Haney Expert Report (doc. no. 1038-1043) at 40.

23



Case 2:14-cv-00601-MHT-TFM Document 1285 Filed 06/27/17 Page 24 of 302

The case of Jamie Wallace is powerful evidence of
the real, concrete, and terribly permanent harms that
woefully 1i1nadequate mental-health care iInflicts on
mentally 1ll prisoners in Alabama. Without systemic
changes that address these pervasive and (grave
deficiencies, mentally 1ill prisoners i1n ADOC, whose
symptoms are no less real than Wallace’s, will continue

to suffer.

2.Expert Witnesses
Plaintiffs and defendants presented five experts 1in
the correctional mental health and correctional
administration fields.® By and large, experts from both
sides agreed that ADOC facilities are suffering from
severe systemic deficiencies that are affecting the
delivery of mental-health care. For example, experts

from both sides agreed that ADOC suffers from severe

8. In a separate order with an opinion to follow,
the court finds that four of the experts’ methodologies
survive Daubert challenges. No objection was raised
against plaintiffs” expert Dr. Craig Haney.
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overcrowding; correctional understaffing; mental-health

staff shortages; deficient treatment planning;
inadequate psychotherapy; inadequate use of
mental-health units; Inappropriate placement of

segregation inmates; and inappropriate use of segregation
for mentally ill prisoners.

Defendants” correctional mental-health care expert,
Dr. Raymond Patterson, i1s a forensic psychiatrist who has
worked for various state and fTederal correctional
institutions as a provider and as a consultant. In
preparation for his testimony, he reviewed the individual
plaintiffs” medical records and deposition transcripts,
visited and conducted audits of six Tfacilities, and
reviewed ADOC regulations, MHM policies and procedures,
MHM monthly reports, and other expert reports. His
conclusions regarding systemic deficiencies iIn ADOC’s
mental-health care system largely tracked those of Dr.
Kathryn Burns, one of the plaintiffs”® experts: he
credibly concluded that ADOC needs more mental-health

staff; ADOC’s i1dentification and classification of mental
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illness are I1nadequate; MHM’s unlicensed practitioners
should be supervised; treatment planning is deficient;
too few patients are getting inpatient care; ADOC should
provide hospitalization as an option for the most
severely i1ll patients; and suilcide prevention measures
are inadequate.®

Defense expert Robert Ayers 1s a correctional
administration expert who has been 1involved 1in the
California prison system for over 40 years. In
preparation Tfor giving his opinion, Ayers reviewed
plaintiffs® expert reports, visited six facilities, and
talked with ADOC and MHM staff during those visits. He

agreed with plaintiffs’ experts that ADOC facilities are

9. Based on his review of medical records and
deposition testimony, Dr. Patterson also offered his
opinions about whether individual plaintiffs” care was
adequate. However, because this 1s a case alleging
systemic inadequacies in the delivery of mental-health
care, the court need not determine the adequacy of care
for any particular individual. Furthermore, because Dr.
Patterson did not meet with any of the plaintiffs, and
deposition transcripts, by Dr. Patterson’s own admission,
are not a reliable source for determining credibility or
making clinical diagnoses of an individual, the court
gives little weight to his opinions as to whether the
care provided to the individual plaintiffs was adequate.
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understaffed and overcrowded. He opined that ADOC’s
written policies related to mental-health care seemed to
be adequate. However, he credibly explained that, mainly
due to the severe understaffing and the lack of
documentation, he had reasons to doubt that correctional
officers and mental-health staff were actually complying
with ADOC policies and procedures. He also concluded
that ADOC was not providing an adequate level of care to
all prisoners with mental-health needs.

Dr. Kathryn Burns, the chief psychiatrist for the
Ohio Department of Rehabilitation and Correction, iIs a
correctional mental-health expert for the plaintiffs. To
prepare for her testimony, Dr. Burns visited nine major
ADOC facilities, touring housing units, mental-health
treatment areas, and crisis cells; she held formal
interviews with 77 prisoners and spoke to an additional
25 prisoners at cell-front; she also reviewed documents
such as medical records, ADOC regulations, MHM’s
quality-improvement (or “continuous quality improvement’

or “CQI”) and multidisciplinary-team meeting minutes,
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suicide tracking sheets, and audit results. Based on her
review of this evidence, she i1dentified a wide range of
problems 1n the delivery of mental-health care, including:
insufficient mental-health staffing and correctional
staffing; i1nadequate identification and classification
of mental 1llness; 1nadequate treatment, i1ncluding
cursory counseling appointments, 1nadequate treatment
plans, dearth of group counseling, and iInadequate use of
mental-health units; and inadequate response to
self-injurious behavior and mental-health crises. Dr.
Burns credibly opined that these inadequacies, separately
and taken together, subject mentally i1ll prisoners to a
substantial risk of harm from untreated symptoms,
continued pain and suffering, decompensation,
self-Injurious behavior, and suicide.

Dr. Craig Haney, a professor of psychology at the
University of California Santa Cruz, is an expert for the
plaintiffs in the psychological effects on prisoners of
incarceration and particularly of segregation. His

testimony focused on the state of segregation units and
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their 1mpact on prisoners” mental health, based on his
visits to seven fTacilities, IiInterviews with numerous
prisoners, and review of documents such as deposition
transcripts of ADOC and MHM personnel, medical records,
monthly statistical reports, and quality-assurance
documents, among others. He testified that segregation
units he saw were “degraded, dilapidated, deplorable,”
and that these units and conditions have a significant
negative psychological 1Impact on prisoners. Haney
Testimony at vol. 1, 79. Furthermore, he explained how
ADOC”s segregation practices harm mental health of all
prisoners, and especially that of prisoners who are
already mentally 1ll.

Lastly, plaintiffs” expert Eldon Vail IS a
correctional administration expert who has worked 1iIn
corrections for over 30 years. Vail toured seven prisons,
spending a day at each, and conducted confidential
interviews with 42 prisoners. He also reviewed ADOC
policies and procedures, meeting minutes, reports and

logs generated by ADOC, deposition testimony of ADOC and
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MHM personnel, and other documentary evidence. His
testimony focused on matters of prison administration,
including security, staffing, and behavior management,
and the 1mpact of these factors on the provision of
mental-health care and on prisoners” mental health. He
credibly testified that the Ilevel of correctional
understaffing at ADOC was so low as to be “shocking,” and
that i1t has cascading effects on mental-health -care:
inadequate staff to transport prisoners to appointments
and supervise treatment activities; inadequate staff to
monitor segregation iInmates, who have higher suicide
risks; and overcrowded crisis cells filled with prisoners
who feel unsafe due to violence iIn general-population

dorms. Vail Testimony at vol. 1, 34.

IV. EIGHTH AMENDMENT LEGAL STANDARD
The Eighth Amendment’s prohibition on “cruel and
unusual punishments” extends to a State’s TfTailure to
provide minimally adequate medical care that “may result

in pain and suffering which no one suggests would serve
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any penological purpose.” Estelle v. Gamble, 429 U.S.

97, 103 (1976):; Harris v. Thigpen, 941 F.2d 1495, 1504

(11th Cir. 1991) (“Federal and state governments ... have
a constitutional obligation to provide minimally adequate
medical care to those whom they are punishing by
Incarceration.”). The State’s obligation to provide
medical care to prisoners includes psychiatric and

mental-health care. Rogers v. Evans, 792 F.2d 1052, 1058

(11th Cir. 1986) (“Failure to provide basic psychiatric
and mental-health care states a claim of deliberate
indifference to the serious medical needs of prisoners.”).
The “basic” mental-health care that States must provide
IT needed by a prisoner includes not only medication but

also psychotherapeutic treatment. See Greason v. Kemp,

891 F.2d 829, 834 (11th Cir. 1990) (““Even i1f this case
involved failure to provide psychotherapy or
psychological counselling alone, the court would still
conclude that the psychiatric care was sufficiently
similar to medical treatment to bring 1t within the

embrace of Estelle.”). The State’s obligation remains
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even 1f 1t has contracted with private parties to provide

medical care. West v. Atkins, 487 U.S. 42, 56 (1988).

That 1s, the State 1i1s liable for the contractor’s
unconstitutional policies and practices if the contractor
is allowed to determine policy either “expressly or by

default.” Ancata v. Prison Health Servs., Inc., 769 F.2d

700, 706 n.11 (11th Cir. 1985).

To prevail on an Eighth Amendment challenge,
plaintiffs must prove that prison officials acted with
deliberate i1ndifference to serious medical needs.
Estelle, 429 U.S. at 105-06. This inquiry consists of
both objective and subjective tests. The objective test
requires showing that the prisoner has “serious medical
needs,” Estelle, 429 U.S. at 104, and either has already
been harmed or been *“incarcerated under conditions posing

a substantial risk of serious harm.” Farmer v. Brennan,

511 U.S. 825, 834 (1994). Subjectively, a prisoner must
show that a prison official acted with deliberate
indifference to that harm or risk of harm: that is, the

official must have “known[] of and disregarded[] an
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excessive risk to inmate health or safety.” 1d. at 837;

see also Farrow v. West, 320 F.3d 1235, 1245 (11th Cir.

2003) .

V. FINDINGS OF FACT AND CONCLUSIONS OF LAW

In this section, the court Tirst discusses the basis
for 1its finding that the plaintiffs have serious
mental-health needs that require mental-health treatment.
The court then lays out the common factors contributing
to the substantial risks of harm In ADOC: shortages of
mental-health staff, understaffing of correctional
officers, and overcrowding. After that, the court
proceeds through seven different ways iIn which ADOC’s
mental-health care system has caused actual harm and a
substantial risk of serious harm; the treatment of
mentally 11l prisoners at Tutwiler; issues on which the
court does not, at this time, find for the plaintiffs;
and the defendants” knowledge of such harm and risks, and
their failure to act In a reasonable manner to mitigate

those risks. The section concludes with a discussion of
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the defendants” legal defenses based on Ex parte Young,

209 U.S. 123 (1908).

A.Serious Mental-Health Needs
To prove an Eighth Amendment claim based on
inadequate mental-health care, plaintiffs must show that
they have serious mental-health care needs. A serious
need iIs “one that has been diagnosed by a physician as
mandating treatment or one that is so obvious that even
a lay person would easily recognize the necessity for a

doctor’s attention.” Farrow v. West, 320 F.3d 1235, 1243

(11th Cir. 2003). Thus, courts may find the existence
of serious needs even when prison staff have failed to

recognize an 1inmate’s need for treatment. Danley v.

Allen, 540 F.3d 1298, 1310-11 (11th Cir. 2008) (finding
that plaintiff, whose requests to see a nurse had been
rebuffed, demonstrated a serious medical need in that he
had difficulty breathing and swollen, burning eyes, and
a fellow inmate brought his condition to the attention

of correctional officers), overruled on other grounds,
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Randall v. Scott, 610 F.3d 701, 709 (11th Cir. 2010). A

serious mental-health care need was found where a doctor,
nurse, and correctional officirals recognized that a
prisoner “engaged 1In self harm” and ‘““showed outward signs

of mania and depression.” Jacoby v. Baldwin Cty., 596 F.

App’x 757, 763 (11th Cir. 2014).

One of the factors that courts consider in finding a
serious medical need i1s “whether a delay in treating the
need worsens 1i1t.” Danley, 540 F.3d at 1310. “The
tolerable length of delay iIn providing medical attention

depends on the nature of the medical need and the reason

for the delay.” Hill v. Dekalb Reg®"l Youth Det. Ctr.,

40 F.3d 1176, 1188 (11th Cir. 1994) (citation omitted).
Factors relevant to determining the tolerable length of
delay 1i1nclude the “seriousness of the medical need,”
“whether the delay worsened the medical condition,” and
“the reason for delay.” 1Id. at 1189.

Because this i1s a Rule 23(b)(2) class action lawsuit
challenging defendants” actions ‘“on [a] ground[] that

appl[ies] generally to the class”--that i1s, defendants’
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provision of inadequate mental-health care--the
plaintiffs must show that serious mental-health needs
exist on a system-wide basis, rather than on an
individual basis.® Fed. R. Civ. P. 23(b)(2). As
explained 1In the class-certification opinion, the
plaintiffs” claim and the remedies they seek are systemic.

Braggs v. Dunn, 318 F.R.D. 652, 667 (M.D. Ala. 2016). 1In

other words, “plaintiffs are not seeking adjudication of

demands for particular individualized treatment,” and any
relief the court grants “would be appropriate for
everyone subjected to the substantial risk of serious
harm plaintiffs claim [ADOC’s inadequate mental-health
care system] creates--that is, prisoners with serious
mental illness.” 1d. at 668.

It 1s clear that a number of prisoners in ADOC’s

custody have serious mental-health needs, and the issue

10. Earlier in the litigation, this court certified
a class consisting of “persons with a serious
mental-health disorder or i1llness who are now, or will
in the future be, subject to defendants” mental-health
care policies and practices in ADOC facilities, excluding
work-release centers and Tutwiler Prison for Women.”
Braggs v. Dunn, 317 F.R.D. 634, 640 (M.D. Ala. 2016)
(Thompson, J.).

36



Case 2:14-cv-00601-MHT-TFM Document 1285 Filed 06/27/17 Page 37 of 302

IS undisputed. As a preliminary matter, MHM places
prisoners on the caseload only 1i1f they have been
diagnosed with a condition that requires treatment.
Therefore, all prisoners on the caseload meet the legal
requirement Tfor having a serious mental-health need.
Prisoners on the mental-health caseload have wide-ranging
illnesses, such as bipolar disorder, schizophrenia,
schizoaffective disorder, major depressive disorder,
mood disorders, borderline personality disorder, anxiety,

and PTSD.

11. The concept of “serious mental-health need” 1In
the Eighth Amendment context should not be confused with
“serious mental 1llness,” a term of art 1iIn the
mental-health care Tield. As plaintiffs® psychiatric
expert Dr. Burns testified, “serious mental 1llness” can
be defined by three components: the diagnosis, the degree
of disability, and the duration of the diagnosis or
disability. Certain diagnoses are by definition serious
mental illnesses, because they last a lifetime and are
accompanied by debilitating symptoms; these diagnoses
include bipolar disorder, schizophrenia, schizoaffective
disorder, major depressive disorder with psychotic
features, and any other diagnoses with psychosis. Dr.
Hunter, MHM’s medical director, agreed with this
assessment, testifying that a person with well-controlled
schizophrenia still has a serious mental i1llness, because
It requires continued treatment, even iIf he or she 1is
only mildly impaired at the moment. Other diagnoses,
like anxiety and PTSD, may reflect a serious mental
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Furthermore, the court heard testimony from multiple
prisoners, both named plaintiffs and class members, who
clearly exhibited serious mental-health needs. For
example, plaintiff R.M. has been diagnosed with paranoid
schizophrenia and admitted that he i1s out of touch with
reality; he testified to what were obviously his
delusions regarding his blood relationships to three
different well-known terrorist figures and his owing
billions of dollars to the United States treasury.

Similarly, medical records made clear that plaintiff Q.B.

illness depending on the degree and duration of the
impairment. Dr. Burns  testified that ADOC’s
administrative definition of serious mental illness
tracks this understanding of serious mental i1llness. See
Joint Ex. 88, Admin. Reg. 8 602 (doc. no. 1038-1039) at
11 (defining “serious mental 1llness” as “[a] substantial
disorder of thought, mood, perception, orientation, or
memory such as those that meet the DSM 1V criteria for
Axis | disorders ... [and] persistent and disabling Axis
Il personality disorders.”). According to experts on
both sides, treatment of serious mental 1llnesses
requires, at a minimum, multidisciplinary efforts to
coordinate and i1mplement iInterventions, including
psychotherapy or counseling, psychotropic medications,
and monitoring for signs of decompensation oOr progress.
It also requires careful treatment planning and
maintaining medical records in order to ensure continuity
of care.
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has suffered from years of delusion and hallucination;
he was on i1nvoluntary psychiatric medication orders for
years while 1In ADOC custody. Lastly, as explained
earlier, plaintiff Jamie Wallace'® had been diagnosed
with bipolar disorder and schizophrenia, among other
mental-health conditions, and he testified that he heard
voices of his deceased mother telling him to cut himself.
In sum, plaintiffs presented more than sufficient
evidence establishing their serious mental-health needs.

Because only prisoners with serious mental-health
needs have a cognizable Eighth Amendment claim, when the
court refers to “mentally ill prisoners” In this opinion,
it 1s referring to only those with serious mental-health

needs.

B.Serious Harm and Substantial Risks of Serious Harm
Posed by Inadequate Care

In addition to showing a serious medical need,

plaintiffs must establish that they have been subjected

12. When the trial began, the court used full names
of prisoner-witnesses, but the parties agreed to use
initials after Jamie Wallace’s testimony.
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to serious harm, or a substantial risk of serious
harm--the second part of the “objective’ test under the
Eighth Amendment jurisprudence--as a result of 1nhadequate
mental-health care. Put another way, plaintiffs must
show that their serious medical need, “if left unattended,

“poses a substantial risk of serious harm. Farrow v.

West, 320 F.3d 1235, 1243 n.13 (11th Cir. 2003)(quoting

Farmer v. Brennan, 511 U.S. 825, 834 (1994)). Defendants

may be held liable for ‘“iIncarcerating prisoners under
conditions posing a substantial risk of serious harm.”

Farmer, 511 U.S. at 834.%3

13. While courts have sometimes used the “serious
need” and “substantial risk of serious harm” tests
interchangeably, they appear to be somewhat distinct: the
““serious need” requirement examines whether a prisoner
has a medical problem requiring attention; the
“substantial risk of serious harm” test examines whether
the defendant’s inattention to or mistreatment of the
medical need threatens serious harm to the prisoner. OF
course, a plaintiff may face a serious medical need
because defendants” i1nattention has caused or exacerbated
a medical condition, see, e.g., Helling v. McKinney, 509
U.S. 25 (1993) (concluding that prisoner’s claim based
on potential future effects of exposure to tobacco smoke
could be a viable Eighth Amendment claim), but this does
not change the fact that the focus of the “serious need”
inquiry is the prisoner’s condition, while the
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The “serious harm” requirement “is concerned with
both the “severity’ and the “duration” of the prisoner-®s
exposure” to the harm, such that an exposure to harm
“which might not ordinarily violate the Eighth Amendment
may nonetheless do so if it persists over an extended

period of time.” Chandler v. Crosby, 379 F.3d 1278, 1295

(11th Cir. 2004) (citation omitted). While mere
discomfort 1is insufficient to support liability, id.,
“unnecessary pain or suffering” qualifies as serious harm.

LaMarca v. Turner, 995 F.2d 1526, 1535 (11th Cir. 1993).

Plaintiffs may bring an Eighth Amendment challenge
to a condition that i1s already inflicting serious harm
on them at the time of the complaint or to prevent serious
harm which 1is substantially likely to occur 1in the
future--a substantial risk of serious harm. As the

Supreme Court explained in Helling v. McKinney, 509 U.S.

25 (1993), a case i1n which a prisoner challenged his

prolonged exposure to second-hand smoke, “a remedy for

“substantial risk of serious harm” inquiry focuses on the
effects of 1nadequate health care.
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unsafe conditions need not await a tragic event,” because
“the Eighth Amendment protects against future harms to

inmates,” even when the harm “might not affect all of
those exposed” to the risk and even when the harm would
not manifest itself immediately. [Id. at 33-34. In
other words, plaintiffs must show “that they have been
subjected to the harmful policies and practices at issue,
not (necessarily) that they have already been harmed by

these policies and practices.” Dunn v. Dunn, 219 F. Supp.

3d 1100, 1123 (M.D. Ala. 2016)(Thompson, J.). In the
class-action context, the plaintiff class must show that
it, as a whole, has been subjected to policies and
practices that create a substantial risk of serious harm.

Braggs v. Dunn, 317 F.R.D. 634, 654 (M.D. Ala.

2016) (Thompson, J.).
Moreover, multiple policies or practices that
combine to deprive a prisoner of a “single, i1dentifiable

human need,” such as mental-health care, can support a

finding of Eighth Amendment liability. Gates v. Cook,

376 F.3d 323, 333 (Gth Cir. 2004) (“Conditions of
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confinement may establish an Eighth Amendment violation
“In combination® when each would not do so alone, but
only when they have a mutually enforcing effect that
produces the deprivation of a single, identifiable human
need such as food, warmth, or exercise--for example, a
low cell temperature at night combined with a failure to

issue blankets.”)(citing Wilson v. Seiter, 501 U.S. 294,

304 (1991)). The Eleventh Circuit Court of Appeals has
recognized this “totality of conditions” approach 1in

prison-conditions cases. See, e.g., Hamm v. DeKalb Cty.,

774 F.2d 1567, 1575-76 (11th Cir. 1985).

Mentally 11l ADOC prisoners, defined here as
prisoners with serious mental-health needs, have suffered
harm and are subject to a substantial risk of serious
harm due to ADOC’s i1nadequate mental-health care. Based
on the trial testimony, the court finds seven
interrelated areas of inadequacy: (1) identification and
classification of prisoners with mental 1i1llness; (2)
treatment planning; (3) psychotherapy; (4) Inpatient

mental-health care units; (6) crisis care and suicide
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prevention; (6) use of disciplinary actions for symptoms
of mental 1illness; and (7) use of segregation for
mentally i1ll prisoners. 1In all seven areas, experts from
both sides by and large agreed about significant flaws
affecting mentally ill prisoners.™ MHM and ADOC staff
also recognized and corroborated the existence and
severity of these issues. Even Associate Commissioner

Naglich essentially agreed that some of these were

14. The “stacked Swiss cheese” analogy, well known
in the healthcare and risk-management contexts, may be
useful here. In this analogy, a layer of Swiss cheese
represents a mechanism to prevent harm, and an error is
a hole 1n that layer. Ideally, each layer is sufficiently
redundant to catch or ameliorate errors and to prevent
holes from lining up. However, 1If each hole i1s too big,
errors from each layer compound and result 1iIn an
Inadequate system. See James Reason, Human Error: Models
and Management, 320 Brit. Med. J. 768 (2000). Applied
to this context, each layer of mental-health care within
ADOC--1dentification of symptoms at intake and referral;
treatment planning; provision of psychotherapy;
inpatient care; crisis care; and consideration of mental
health in prisoner placement decisions--is riddled with
too many holes to prevent mentally ill prisoners from
falling through the cracks. Moreover, each layer’s error
iIs compounded by latent errors in inter-related layers
of care: for example, delinquent counseling appointments
fail to address a sudden deterioration In a prisoner’s
condition, which is worsened by the lack of a properly
functioning referral system and a suicide-watch protocol.
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problems so significant that they must be fixed as soon
as possible, because lives are at risk.?® These

inadequacies, alone and In combination, subject mentally

15. As discussed later, some of the policies and
practices affecting mentally ill prisoners are determined
by ADOC, others by MHM: for example, ADOC is responsible
for staffing decisions and placement of prisoners in
mental-health units and segregation; MHM is responsible
for policies and practices 1In 1iIntake screening, the
referral system, treatment planning, and psychotherapy.
However, ADOC is still liable for policies and practices
determined by MHM, for three reasons. First, ADOC’s
decisions regarding mental-health staffing, correctional
staffing, and overcrowding have directly impacted MHM’s
policies and practices, such as frequently delayed and
cancelled counseling sessions and the use of LPNs to
conduct intake screening. Second, Tfor some of the
practices, ADOC has expressly authorized MHM to determine
them on i1ts behalf by contracting out its constitutional
obligation to provide mental-health care. Third, even
when ADOC has not expressly authorized MHM to make these
policies--that i1s, when MHM’s policies and practices
contravene ADOC’s administrative regulations or
contractual requirements--ADOC through 1its Jlack of
oversight has de facto delegated 1i1ts decision-making
authority to MHM. See Ancata v. Prison Health Servs.,
Inc., 769 F.2d 700, 706 n.11 (11th Cir. 1985) (holding
that “whe[n] a governmental entity delegates the final
authority to make decisions,” eilther expressly or by
default, then “those decisions necessarily represent
official policy” 1n the context of contracting out
medical care for prisoners). Therefore, the court finds
that ADOC 1i1s liable for the policies and practices
described here, despite the fact that MHM i1s the entity
providing mental-health care and determining some of the
policies and practices related to mental-health care.
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i1ll prisoners to actual harm and a substantial risk of
serious harm--including worsening of symptoms, iIncreased
isolation, continued pain and suffering, self-harm and

suicide.

1.Contributing Conditions
Three conditions contribute to all of the
deficiencies iIn ADOC’s treatment of mentally 1ll
prisoners: understaffing of mental-health care providers,
understaffing of correctional officers, and

overcrowding. *° Associate Commissioner Naglich and

16. Defendants advanced a few versions of the
argument that variability across different facilities
negates ADOC’s liability: defendants argued that experts
visiting seven, eight, or nine fTacilities iInstead of
visiting all 15 facilities renders their opinions
irrelevant or not reliable; that certain facilities are
not as overcrowded as others; and that plaintiffs did not
prove that every single facility suffers from a shortage
of crisis cells. As explained in the commonality and
typicality analyses iIn the class certification opinion,
Braggs v. Dunn, 317 F.R.D. 634, 655-66 (M.D. Ala. 2016),
evidence of systemic practices that may have differing
levels of 1mpact at different facilities may establish
liability against ADOC: mentally 1ill prisoners are
subject to a substantial risk of serious harm ¥from
practices that are common in ADOC facilities no matter
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defendants” expert witnesses Jlargely agreed with
plaintiffs that these conditions present significant
challenges to the system today. Correctional and
mental-health understaffing, both alone and in
combination, impose substantial risks of serious harm to

mentally 11l prisoners, and overcrowding compounds these

risks.

a. Overcrowding

ADOC facilities are significantly and chronically
overcrowded. Publically available information on ADOC’s
inmate population and capacity plainly lays out the
magnitude of overcrowding: ADOC’s September 2016 monthly
statistical report states that ADOC held 23,328 prisoners
in facilities that are designed to hold only 13,318; this
brings the occupancy rate to over 175 %. PIl. Ex. 1260,

September 2016 Monthly Statistical Report (doc. no.

where they are housed currently, because they may be
housed In any of these facilities In the future due to
ADOC’s frequent and unpredictable transfers of prisoners
across facilities.
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1097-19) at 2, 4.'" Plaintiffs® expert Vail testified
that the magnitude of overcrowding in ADOC is the worst
he has seen i1In his career iIn corrections and consulting
for other correctional systems across the country.
According to Vvail, California, whose overcrowded
correctional system was found to be unconstitutional,
approached an occupancy rate of 170 %; a three-judge
court subsequently ordered the State to Jlower the
occupancy rate to 137.5 %, a target rate that was

affirmed by the Supreme Court. Brown v. Plata, 563 U.S.

493, 539-42 (2011). The sheer magnitude of overcrowding
within ADOC has meant that some ADOC facilities,
including Kilby, Bibb, Staton, and Easterling, house more
than double the number of prisoners they are designed to

hold. PIl. Ex. 1260, September 2016 Monthly Statistical

17. Parties have put forth evidence regarding the
Alabama Prison Transformation Initiative, a proposal by
the now-former Governor to build new prisons. At this
point, the court does not see any need to determine the
effects of the proposal, because the case at hand asks
the court to evaluate whether the current state of
mental-health care 1in existing ADOC facilities is
constitutionally inadequate, rather than whether a
hypothetical system of mental-health care In new prisons
would be adequate.
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Report (doc. no. 1097-19) at 4. Even maximum-security
facilities use open-bay dormitories Tilled with
wall-to-wall rows of double bunk beds, holding up to 240
prisoners in a single room, where officers do not have a
line of sight on most of the prisoners they are assigned

to supervise.

b. Mental-Health Understaffing

ADOC has maintained mental-health staffing levels
that are chronically insufficient across disciplines and
facilities. Witness after witness i1dentified significant
mental-health staffing shortages as one of the major
reasons Tfor ADOC’s inability to meet the rising
mental-health care needs of prisoners. Most
significantly, Associate Commissioner for Health
Services Naglich admitted that MHM has been understaffed
since 2013 and remains understaffed today. MHM”s program
director Houser stated bluntly that MHM staffing
shortages make i1t difficult to “do the work required

under the contract,” and that the current caseload for
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MHM staff does not meet an ‘“acceptable standard.” Houser
Testimony at vol. 2, 24-25.

Over the course of the trial, evidence showed that
the mental-health caseload per MHM provider has been
increasing since 2008, largely due to three reasons: (1)
an increasing number of prisoners with mental-health
needs across ADOC; (2) multiple budget cuts over the
years; and (3) ADOC’s long-time refusal to increase the
authorized number of mental-health staff positions
despite repeated requests from MHM, even when an
initiative to transfer some of the caseload to ADOC
staff--so-called “blending of services’--was not
implemented as planned.?'®

ADOC”s prisoner population has had increasing needs
for mental-health services over the last decade. As

multiple MHM providers and expert witnesses from both

18. After years of refusing to increase staffing,
ADOC approved a small staffing increase in September 2016,
shortly before the trial in this case, when it extended
the contract with MHM for another year. However, both
Associate Commissioner Naglich and MHM”s program director
Houser testified that understaffing has persisted despite
the recent iIncrease.
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sides testified, ADOC’s prisoner population has become
more mentally 1ll over the last decade, both In terms of
the number of individuals who need mental-health care and
in terms of the acuity of mental-health care needs. MHM’s
medical director, Dr. Hunter, testified that the number
of prisoners receiving regular mental-health services
within ADOC (also known as being “on the caseload”) has
been increasing since 2003, which has been *“concerning”
and “tax[ing his] ability to adequately do” what he is
required to do under the contract. Hunter Testimony at
(For transcripts that are not yet finalized, the
court leaves the page numbers blank.) He also explained
that, since 2003, the number of prisoners coming into the
system with severe mental i1llness has been iIncreasing.
MHM”s own documents showed that between 2008 and 2016,
the mental-health caseload increased by 25 % across all
facilities. PlI. Dem. Ex. 25, Pricing, Caseload and

Staffing Comparison Over Time (doc. no. 1071-5).
As the need for mental-health services has been

increasing substantially, MHM and ADOC have been hiring
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fewer and fewer providers over the years, exacerbating
the staffing shortage. In 2009, ADOC reduced MHM’s
compensation under the contract and the number of
authorized positions to be hired by MHM. 1In 2013, the
state legislature further reduced ADOC’s mental-health
care budget by 10 %. ADOC and MHM then re-negotiated
their 2013 contract to reduce the previously agreed-upon
“minimum required staffing,” cutting close to 20
full-time equivalent positions. Naglich Testimony 2-211;
Pl. Dem. Ex. 140, MHM Staffing Increase Chart (doc. no.
1148-59); see also PI. Dem. Ex. 25, Pricing, Caseload,
and Staffing Comparison Over Time (doc. no. 1071-5).
During that same contract renewal period, ADOC and MHM
also reduced the number of positions that are covered by
the contractual “staffing rebate’ provision, under which
MHM must pay back ADOC if it does not fill all authorized
positions. In other words, the revision allowed MHM to
leave clinical staff positions unfilled without being
penalized, even though the overall number of authorized

positions had already been reduced. Houser described
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this latter modification as a way to make the reduction
in payment and staffing under the contract “more
palatable for MHM.”” Houser Testimony at vol. 1, 49.
Another driving force behind MHM’s mental-health
understaffing 1i1s ADOC’s failure to implement the
“blending of services” initiative successfully. Houser
explained that this initiative was established i1in 2009
In response to ADOC’s reduction in both the amount it
would pay to MHM under the contract and In the staffing
provided for in the contract: MHM?’s caseload would be
reduced by transferring treatment of prisoners with
lower-acuity mental-health Issues to ADOC’s
psychological associates; the initiative was an “attempt
to make sure that the i1nmates received mental health
services” despite the staffing reduction and increasing
caseloads. Houser Testimony at vol. 1, 14. However,
ADOC failed to implement the 1iInitiative across 1Its
facilities: MHM’s staffing was reduced, but at many
facilities, psychological associates did not take over

any caseload from MHM. Naglich explained that, because
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some wardens were resistant to letting psychological

associates carry significant caseloads, MHM staff
remained responsible for most of the patients, even

though there were now fewer MHM providers than before.

Houser testified that blending of services 1iIs not
currently happening anywhere in ADOC in the way i1t was

designed to happen, despite MHM’s reduced staffing levels.
ADOC’s chief clinical psychologist Dr. David Tytell

admitted that the initiative has failed to work. However,
ADOC has not restored MHM’s staffing to the pre-2009

level .**

The result of ADOC’s refusal to 1increase MHM’s
staffing level or even to restore staffing to the
pre-2009 level has been chronic shortages of
mental-health care providers. Dr. Hunter testified that
the staffing shortage has had a significant impact on

scheduling of psychiatric visits and medication

management. Several mental-health counselors testified

19. Chronic mental-health understaffing 1is also
compounded by vacancies that are left unfilled for many
months.

54



Case 2:14-cv-00601-MHT-TFM Document 1285 Filed 06/27/17 Page 55 of 302

that their caseloads have soared; Houser testified that
MHP caseloads at some fTacilities have been twice what
they should be, which i1s “never an acceptable standard.”
Houser Testimony at vol. 2, 25. Increasing caseloads due
to understaffing have also led to a high turnover rate
among staff: according to Houser, staff resign because
of their frustration with iIncreasing caseloads, leaving
the rest of the staff with even higher caseloads;
recruiting also suffers because of the overwhelming
caseloads that mental-health staff are expected to manage.
MHM”s monthly operating report submitted to ADOC for May
2016 described the problem In stark terms: “Mental health
caseloads are running high at many of the facilities.
Staff has attempted to accommodate the increased numbers,
however quality cannot be maintained at current staffing
levels.” Joint Ex. 343 (doc. no. 1038-702) at 19. As
explained 1n more detail i1n the following sections, this
understaffing also has prevented MHM from providing care

that complies with ADOC’s administrative regulations, the
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contract, and professional standards for minimally
adequate care in a prison system.®

Not surprisingly, experts from both sides opined that
ADOC does not have a sufficient number of mental-health
staff for a system of 1ts size. Dr. Patterson, the
defense expert, concluded based on his review of medical
records and site visits that ADOC’s mental-health care
system is significantly understaffed. Plaintiffs” expert
Dr. Burns agreed with this assessment based on her review
of medical records and MHM 1internal records, which
revealed that caseloads for psychiatric providers and
counselors were too large to allow Tfor sufficient
counselling or therapeutic group activities. Dr. Burns

concluded that ADOC needs more psychiatric staff,

20. Examples of 1nadequate care caused by
mental-health shortages include: lack of timely provision
of counseling services; inadequate treatment planning;
and inadequate monitoring of suicidal patients as well
as those housed In mental-health units and segregation
units.
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psychologists, registered nurses, and activity
technicians.®

MHM” s corporate office--which exercises
contract-compliance oversight but does not directly
provide care in  Alabama--has repeatedly raised
mental-health understaffing iIn the annual clinical
contract-compliance review reports (hereafter
“contract-compliance reports?) sent to Associate

Commissioner Naglich’s Office of Health Services.

21. Dr. Burns also testified that the mental-health
staffing requirements In a 2001 settlement agreement
between ADOC and a class of male prisoners provide a
helpful benchmark for adequate staffing levels. See
Order Approving Settlement Agreement, Bradley v.
Harrelson, No. 2:92-cv-70 (M.D. Ala. June 27, 2001)
(Albritton, J.), ECF No. 412. Dr. Burns explained that
while the number of ADOC prisoners 1iIn need of
mental-health services has increased since the Bradley
settlement, ADOC has entered into mental-health contracts
that provide significantly fewer high-level
practitioners, as well as more practitioners with lower
levels of qualification, compared to the Bradley
requirements. For example, under Bradley, ADOC was
required to provide eight psychiatrists for approximately
20,600 prisoners; today, i1t employs five psychiatrists
for close to 24,000 prisoners. While the staffing
requirements derived from an out-of-court settlement do
not set a constitutional floor for adequate mental-health
care, the comparison with the Bradley settlement 1is
relevant, though not dispositive, for determining whether
the current staffing levels are adequate.
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Starting in 2011, each annual contract-compliance report
included i1nformation on multiple facilities that were
suffering from staffing shortages, ‘“compromising [MHM’s]
ability to provide monthly follow-up for all caseload
inmates.” PIl. Ex. 1190, 2011 Contract-Compliance Report
(doc. no. 1070-8) at 15. The 2013 report also noted the
impact of the staffing reduction that year, stating that
“[d]espite the 1iIncrease In the size of the caseload
across ADOC, MHM’s contract has been compressed to
include significant staffing cuts at all sites.” PIl. Ex.
114, 2013 Contract-Compliance Report (doc. no. 1070-4)
at 1. The report also warned that, at Donaldson, where
one of the two male residential treatment units 1is
located, “[c]urrent staffing pattern does not support the
delivery of adequate services to iInmates and that they
have been reduced to providing minimal and “triage-based’
services rather than effective and thoughtfully planned
treatment.” Id. at 5. 1In 2016, MHM reported significant
backlogs 1n treatment and staffing shortages at Donaldson

and Bullock, the two male facilities that house ADOC’s
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most seriously 1ll mental-health patients. PI. Ex. 115,
2016 Contract-Compliance Report (doc. no. 1070-5). Even
after the partial staffing Increase iIn September 2016,
Houser stated that MHM remains understaffed and pointed
to mental-health understaffing as a cause for a plethora
of 1issues, 1including 1i1nsufficient identification of
mental 1llness at intake and referrals; missed counseling
appointments and group sessions; and Inadequate
monitoring of prisoners in mental-health crises.

Based on Associate Commissioner Naglich’s testimony
and other evidence, the court finds that MHM has been
consistently and significantly understaffed at least
since 2013, and that 1t i1s still understaffed even after
ADOC approved a small staffing increase iIn September 2016

as part of i1ts one-year contract extension.

c. Correctional Understaffing
In addition to mental-health understaffing and
overcrowding, a significant shortage of correctional

officers also hinders the delivery of mental-health care
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and poses a substantial risk of harm to prisoners who
need mental-health care. As with mental-health staffing
shortages, witness after witness, including both
defendants, testified that a significant shortage of
correctional officers has been one of the biggest
obstacles to providing mental-health care in ADOC. In
Associate Commissioner Naglich’s words, the problem of
insufficient mental-health staffing 1s “compounded by”
the lack of sufficient correctional staffing at ADOC.
Naglich Testimony at vol. 2, 208.

ADOC has reported an ever-increasing shortage of
correctional officers in its annual reports and monthly
operating reports since 2006. In 2010, ADOC summarized
that “[c]orrectional staffing continues to fall short of
required levels--impacting the iInmate to officer ratio
and overtime necessary to cover essential posts,” and
reported that the shortage rate was 12.2 % at
close-custody (highest security) fTacilities and 21.2 %
at medium-security Tacilities. Joint Ex. 463, Vail

Expert Report (doc. no. 1038-1048) at 39 (quoting ADOC
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Annual Report FY 2010). Essentially the same statement
regarding the officer shortage appeared In every annual
report until 2013, when the shortage rate across
facilities shot up to 43.3 %. The report in 2015 showed
officer shortage rates of over 25 % at 13 of the 15 major
prisons and over 50 % at six of those; the highest was
68 % at Bibb. Donaldson was barely under 25 %; only one
prison, Hamilton, the facility for the elderly and the
infirmed, was below 25 %. Id. at 39-40 (citing ADOC
Annual Report FY 2013, 2015). As of September 2016, ADOC
reported having filled only about half of the authorized
positions TfTor correctional officers. PlI. Ex. 1260,
September 2016 Monthly Statistical Report (doc. no.

1097-19) at 16 (showing 51.1 % overall staffing level).?

22. Throughout the trial, there was confusion as to
how ADOC defined “authorized positions’ for the purpose
of deriving shortage rates published i1In their annual
reports. During the defendants”’ case, ADOC’s chief of
staff Steve Brown finally clarified that the number of
authorized positions was determined based on a staffing
ratio of 1:6 or 1:7, which were ratios that ADOC
considered close enough to the “ideal” ratio of one
correctional officer for every five inmates. However,
as plaintiffs® expert Eldon Vail and ADOC officials
explained, adequate staffing numbers cannot be calculated
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by simply dividing the inmate population by the staffing
ratio that is deemed to be ideal; rather, i1t requires a
facility-by-facility determination that considers
numerous variables, such as the layout and design of the
facilities, level of security, level of programs and
activities, and state and local standards and statutes.
Vail also explained that 1:5 is not an “ideal” ratio but
likely the average of staffing ratios from state
correctional systems that responded to a survey conducted
by the Association of State Correctional Administrators.
The ratios also do not take multiple shifts and leave
time Into account. Therefore, while ADOC relied on the
authorized position numbers derived from such
calculations in i1ts annual reports, the shortage rates
In those reports are not reliable 1indicators of
understaffing, except as a metric to measure change 1iIn
staffing over time. However, as shown later, there is
ample evidence, both from expert testimony and ADOC
staff’s testimony, that ADOC suffers from a serious
correctional staffing shortage.

It is alarming that ADOC has not conducted any
staffing analysis in the last decade to determine exactly
how many officers are needed to keep officers and
prisoners safe within 1ts facilities. It is also alarming
that ADOC’s own reports have been relying on
authorized-position numbers based on rudimentary ratios
that do not take iInto consideration the actual layouts
of fTacilities. This fTailure to conduct any staffing
analysis 1s all the more troubling because at least one
ADOC official, Associate Commissioner Grantt Culliver,
has the expertise to conduct staffing analyses and has
been training other state correctional officials on how
to conduct staffing analyses. Vail also testified that
It 1Is not resource-intensive to obtain a staffing
analysis from the National Institute of Corrections,
since the Institute provides grants and other resources
to state prison systems that host training for
correctional officials 1In their own facilities, as ADOC
has done.
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The staffing level continued to drop throughout 2016,
according to Associate Commissioner of Operations Grantt
Culliver.

Understaffing has been a persistent, systemic
problem that Uleaves many ADOC facilities 1incredibly
dangerous and out of control. Defendants” correctional
administration expert Robert Ayers observed multiple
high-security units not being monitored at all and an
entire unit at Bibb overseen by a single control booth
officer and a single officer on the floor; he opined that

such understaffing was “not acceptable.” Ayers Testimony
at . Plaintiffs” correctional administration expert
Vail agreed with this conclusion and elaborated that many
facilities are struggling to have sufficient numbers of
correctional officers to station at least one officer per
dorm--including the highest-security facilities, such as
Holman and Kilby. Not surprisingly, a severe shortage

of officers leads to dangerous and violent conditions,

especially i1n high-security facilities with overcrowded

63



Case 2:14-cv-00601-MHT-TFM Document 1285 Filed 06/27/17 Page 64 of 302

dormitories. %

In these conditions, prisoners and
correctional officers alike are justifiably afraid for
their safety--a jarring image that many
prisoner-witnesses and experts painted in their testimony.
For example, class member M.P., who 1s now housed 1in
Ventress, stated repeatedly how dangerous i1t was to be
in a general-population dorm at St. Clair; he was
enormously relieved to be transferred to another prison.?
Multiple experts also testified that during their site
visits, prison officials did not allow them to enter

certain parts of the prison, such as the second and third

tiers of the Holman segregation unit and a whole half of

23. Vail explained that ADOC’s wuse of open
dormitories 1In maximum-security Tacilities 1s almost
unheard of In corrections.

24. The witness’s fear i1s well-warranted: St. Clair
iIs the most violent facility iIn ADOC, accounting for a
quarter of assaults with serious 1iInjuries within the
system, while housing only 4 % of ADOC prisoners. PI.
Ex. 1260, September 2016 Monthly Statistical Report (doc.
no.1108-37) at 4, 12.
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Bibb, because the officials could not guarantee their
safety.?®

As a result of the officer shortage, ADOC has an
exceedingly high overtime rate. Overtime rate refers to
the proportion of the number of hours worked by
correctional officers as overtime compared to the total
number of hours worked. A high overtime rate undermines
security and officer morale, which In turn has negative
implications for mental-health care. ADOC’s chief of
staff Steve Brown admitted that the current overtime rate
of over 20 % 1s not sustainable In the long run, because
It decreases retention of officers and increases the
number of disciplinary actions against officers.
Multiple vulnerability analyses--ADOC’s internal
critical assessments of each facility’s security
risks--also found that mandatory overtime and overuse of

overtime have affected staff morale and contributed to

25. In fact, although the court has visited a number
of prisons over the years, the United States Marshals
Service, in consultation with defense counsel, advised
against the court’s visit to Holman Correctional Facility
in this case due to safety concerns.
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high turnover rates. PIl. Ex. 146, Bullock Vulnerability
Analysis (doc. no. 1087-3); PIl. Ex. 185, Donaldson
Vulnerability Analysis (doc. no. 1087-6); Pl. Ex. 204

Elmore Vulnerability Analysis (doc. no. 1087-8).%°

26. A related issue 1s the new set of staffing ratios
that ADOC Chief of Staff Brown presented during the trial,
which counted overtime hours performed by existing
correctional officers as additional officers. These
ratios are also misleading. First, according to
plaintiffs® expert Vail, counting overtime hours as
additional full-time correctional officers i1s not the
standard practice to determine whether correctional
staffing is adequate. Second, these ratios do not take
into consideration that officers working overtime are
less effective than officers working standalone shifts,
or that the overtime rate in ADOC 1is extremely high
compared to other correctional systems, especially 1in
facilities such as Donaldson, Kilby, St. Clair, Tutwiler,
Draper, Holman, Bullock, and Easterling. Def. Dem. EX.
19 (doc. no. 1148-60) (showing the eight facilities with
15 % or higher overtime rate). Furthermore, as with the
authorized-position calculations discussed above, these
ratios do not account for the fact that many ADOC
facilities are designed with little direct line of sight
from officer stations iInto prisoner living areas, and
have dorms with rows and rows of bunk beds obstructing
officers” VIEews; both factors require higher
officer-to-inmate ratios than facilities with better line
of sight or fewer bunked dorms.

Lastly, even 1T the court were to accept the current
staffing ratios calculated by Brown’s staff as accurate,
only two of the 14 facilities meet the 7:1 (for medium
custody) or 6:1 (for close custody) thresholds. In other
words, even using this overly inclusive metric to measure
staffing sufficiency, ADOC is significantly understaffed.
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This chronic and severe correctional understaffing
has compromised mental-health care iIn many ways. Most
significantly, as discussed In more detail in Part V.B.4,
correctional officers are needed to provide security for
mental-health programming and escort prisoners from their
cells to appointments i1f they are not 1iIn general
population. Due to insufficient correctional staffing,
appointments and group activities are frequently canceled
and delayed, significantly impairing MHM staff’s ability

to provide treatment. See, e.g., PI. Ex. 115, 2016

Contract-Compliance Report (doc. no. 1070-5) at 3 (MHM
staff not being able to access patients at Bullock,
Donaldson, Holman, St. Clair, and Staton due to
correctional staffing shortages, and expressing concern
about their own safety at five facilities); Pl. Ex. 105,
2014 MHM Implementation Review Report (doc. no. 1070-3)
at 3 (20 to 70 % of mental-health appointments were
canceled due to correctional officer shortages at the
Donaldson residential treatment unit in 2014). Based on

the testimony of Ayers, one of the defense experts, and
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almost all MHM providers and managers who testified, the
court i1s convinced that the correctional staffing level
falls i1ntolerably short of providing adequate care to
prisoners who need to be escorted to their mental-health
appointments.

Second, understaffing impacts correctional officers’
ability to supervise mentally ill prisoners effectively.
According to plaintiffs” expert Vail, understaffing
compromises overworked correctional officers” alertness
and ability to respond to 1incidents, crises, and
emergencies, and to exercise the patience and restraint
necessary to supervise mentally 1ll prisoners. This
effect 1s even more pronounced In segregation and crisis
cells. Without sufficient correctional staff, officers
are unable to check on prisoners i1solated from the rest
of the population as frequently as they must in order to
guarantee their safety. As a result, decompensating
prisoners go unnoticed, leading to extended suffering
without access to treatment, and more frequent crisis

situations.

68



Case 2:14-cv-00601-MHT-TFM Document 1285 Filed 06/27/17 Page 69 of 302

Correctional understaffing, combined with
overcrowding, also has a more direct impact on prisoners’
mental health. The combination of overcrowding and
understaffing leads to an increased level of violence,
both because of the difficulty of diffusing tension and
violence 1In an overcrowded open-dormitory setting, and
because of the Ilack of supervision by correctional
officers. See Pl. Ex. 1260, ADOC September 2016 Monthly
Statistical Report (doc. no. 1108-37) at 12 (reporting
nearly 200 assaults with serious iInjuries and seven
homicides iIn the fiscal year ending In September 2016).
According to Dr. Haney, plaintiffs’ expert on
correctional mental health and solitary confinement,
prisoners” legitimate fear of violence Is a common source
of anxiety and mental instability: for prisoners who
already suffer from mental illnesses, this environment
increases their likelithood of decompensation. The level
of danger and lack of control arising from overcrowding
and insufficient staffing also contributes to a punitive

culture, in which officers prioritize security concerns

69



Case 2:14-cv-00601-MHT-TFM Document 1285 Filed 06/27/17 Page 70 of 302

over mental-health treatment and are quick to treat
mental-health symptoms as behavioral problems; dealing
with violence and emergencies also diverts correctional
resources away from regular mental-health programming and
treatment. Untreated or undertreated mental i1llness iIn
turn creates a greater need for mental-health services,
provision of which is limited by the very shortage of
officers that created the iIncreased need in the fTirst
instance. Furthermore, mental-health problems are much
more likely to go wunnoticed 1n overcrowded and
understaffed prisons, because correctional officers who
are spread too thin are less likely to notice any unusual
behavior by a particular prisoner. These observations
made by Dr. Haney all rang true in the evidence before
the court. Lastly, as Dr. John Wilson, a psychologist
who serves as one of the directors of MHM”’s national
Clinical Operations Department, explained to MHM’s
program director Houser, “experience and research”
confirm that suicides tend to increase with overcrowding,

and “basic unrest at a systems level” can cause a spike
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in suicides. PIl. Ex. 1224, October 1, 2015 Email from
Wilson to Houser (doc. no. 1117-24) at 2. In fact, the
suicide rate within ADOC has more than doubled In the
last two years, as “unrest at a systems level” continues
to plague ADOC facilities. Taken together, ADOC’s low
correctional-staffing level, 1In the context of its
severely overcrowded prisons, creates a substantial risk
of serious harm to mentally 1ll prisoners, including
continued pain and suffering, decompensation,

self-injury, and suicide.

2. ldentification and Classification of Prisoners’
Mental-Health Needs

As one expert put 1t, ADOC’s mental-health care
system “falls apart at the door”: the system fails to
identify and classify appropriately those with mental
illnesses, and the effect of this under-identification
cascades through the system. Haney Testimony at vol. 1,
30. Because of 1nadequate identification and
classification, seriously mentally ill prisoners

languish and decompensate in ADOC without treatment,
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ending up in Crisis care and engaging in
destructive--sometimes fatal--self-harm.

Timely identification and appropriate classification
of prisoners with mental i1llness are essential to a
functioning mental-health care systenm. As experts
explained, and as common sense would dictate,
mental-health treatment cannot begin unless providers are
aware of who needs treatment and for what. Failure to
identify those who need mental-health services denies
them access to necessary treatment, creating a
substantial risk of harm to those who remain unidentified.

See LaMarca v. Turner, 995 F.2d 1526, 1544 (11th Cir.

1993) (affirming conclusion that systematic denial of
access to treatment constitutes deliberate indifference

to a serious medical need).

a. Inadequate Intake Process
ADOC’s system for identifying prisoners with mental
illness is significantly inadequate. According to three

experts--defense expert Patterson and plaintiffs’
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experts Burns and Haney--the percentage of prisoners
within ADOC with mental 1i1llness (referred to as the
“prevalence rate’) 1i1s substantially lower than the
national average: the average rate of mental illness for
men iIn correctional systems ranges between 20 % and 30 %;
ADOC”s prevalence rate is between 14 % and 15 %. See
Joint Ex. 346, June 2016 MHM Monthly Statistical Report
(doc. no. 1038-708) at 1.

As experts from both sides testified, ADOC’s
prevalence rate i1s abnormally low and reflects that the
system i1s under-identifying prisoners with mental 1llness.
Defense expert Dr. Patterson explained that experts do
not expect to see much variation iIn actual prevalence
rates across correctional systems, and that he has not
seen anything that suggests that ADOC would have a lower
prevalence rate than other correctional systems for any
reason other than under-identification. Dr. Burns agreed
and explained that it 1i1s highly likely that the

abnormally low prevalence rate IS due to

under-identification, rather than because Alabama
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prisoners have fewer mental-health 1i1ssues compared to
those 1In other States. She added that she does not know
of any States that have lower prevalence rates than
Alabama. Assuming that ADOC”’s actual prevalence rate for
mental i1llness actually tracks the national figure of
between 20 % and 30 %, somewhere between 1,200 and 3,600
prisoners should be receiving mental-health care but are
not, because between 5 % and 15 % of ADOC’s 24,000
prisoners have not been identified as having a mental
i1llness.

A closer examination of the two main processes of
identifying prisoners with mental-health care
needs--intake and referral--sheds light on why ADOC’s
prevalence rate i1s so low. First, ADOC’s mental-health
screening process at intake TfTails to 1i1dentify a
substantial number of prisoners with mental-health issues.
Licensed practical nurses, who have very limited training,
are responsible for conducting mental-health screening
for prisoners at intake at Kilby (for all male prisoners)

and Tutwiler (for all female prisoners). No higher-level
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provider supervises the LPNs during the intake process.
The intake LPN fills out forms and questionnaires and
decides whether to refer a prisoner for Tfurther
examination by a psychiatrist or a nurse practitioner.
IT the LPN determines that a prisoner does not need to
be referred to a psychiatrist or nurse practitioner, a
mental-health code of MH-0, denoting no need for
mental-health care, 1iIs entered 1Into the system.
Prisoners who are designated as MH-O by an LPN do not
receive any FTurther evaluation or any mental-health
treatment unless referred to mental-health services later
by a staff member or the prisoners themselves. On the
other hand, i1f the LPN refers the prisoner for evaluation,
a psychiatric provider completes an evaluation, gives a
diagnosis i1f appropriate, and assigns a mental-health
code, which determines the level of care the prisoner

subsequently receives and ranges from MH-0 (no
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mental-health need) to MH-6 (in need of
hospitalization).?

Experts from both sides agreed, and the court finds,
that the intake screening process conducted by an LPN
without any on-site supervision by a higher-level
provider contributes to under-i1dentification of
prisoners with mental 1llness. This is because LPNs, who

only have 12 to 15 months of general medical

27. Associate Commissioner Naglich testified that
psychological associates, who have master’s degrees 1In
counseling and are employed by ADOC, also have the
ability to refer prisoners to psychiatric providers at
intake. However, other evidence suggested that this
rarely, 1f ever, happens. Dr. Hunter explained that
ADOC”s 1ntake process, which involves psychological tests,
is a parallel track to MHM”’s screening process, and that
they do not overlap; the court iInterpreted this to mean
that ADOC”s psychological associates do not interact with
psychiatric providers on the MHM side Tfor Tfurther
evaluation of prisoners. In addition to Dr. Hunter’s
testimony, no documentary evidence could be found to
support Naglich’s assertion that psychological
associates do refer prisoners for further examinations
during the intake process. See also Joint Ex. 100, Admin.
Reg. 8 610 (doc. no. 1038-122) (detailing the
mental-health screening process to be conducted by the
contractor staff). Given Dr. Hunter’s familiarity with
the 1ntake process and the lack of any documentation of
psychological associates” referrals, the court finds that
the initial intake process is primarily or entirely done
by an LPN.
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training--very little of which may be related to mental
health--are not qualified to assess the presence or
acuity of mental i1llness symptoms based on information
obtained during the intake process. Intake forms that
LPNs fTill out include questions that require clinical
assessments, rather than simple yes-or-no questions based
on physical observations. See Joint Ex. 85, Admin. Reg.
8 601 Mental Health Forms and Disposition (doc. no.
1038-106); Burns Testimony at vol. 1, 44-45. According
to the experts, LPNs are not qualified to make such
clinical assessments. Moreover, although LPNs may make
referrals based on self-reported symptoms of mental
illness, a proper intake system cannot solely rely on
self-reporting to identify mental-health needs. As Dr.
Burns testified, the use of unsupervised LPNs for intake
mental-health screening presents an ‘“obvious” risk of

under-identification. Burns Testimony at vol.1, 61-62.%

28. Experts from both sides also observed that the
intake process does not include an assessment for suicide
risk, a serious systemic issue that may have contributed
to the recent dramatic increase in the suicide rate. See
Joint Ex. 461, Patterson Expert Report (doc. no.
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The use of inadequately supervised LPNs for intake
iIs compounded by insufficient mental-health staffing.
Houser testified that MHM does not have sufficient
staffing or space to conduct mental-health screenings at
Kilby (where all male prisoners are screened), and her
staff have had to send prisoners to other Tacilities
without conducting the i1nitial intake screening. This
in turn has 1increased the workload for mental-health
staff at the receiving facilities and has created delays
in the provision of mental-health care to those who need
treatment. Dr. Patterson, the defense expert, agreed
that insufficient staff at intake has led to insufficient
identification of prisoners with mental i1llness, and that

this failure to identify iIncreases the risk of continued

1038-1046) at 69 (concluding that ADOC’s lack of suicide
risk evaluation and management iIs an area of substantial
concern); Burns Testimony at vol. 1, 63; Pl. Ex. 1267,
2015-2016 Chart of ADOC Suicides (doc. no. 1108-38)
(showing 12 suicides between September 2015 and December
2016). ADOC has now implemented suicide risk assessments
as part of their regular intake procedure based upon Dr.
Patterson’s recommendation. However, as discussed 1In
more detail Hlater, ADOC has not 1incorporated suicide
risk-assessment tools into other parts of the
mental-health care system, despite Dr. Patterson’s
recommendation to do so.
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pain and suffering and potential suicides among those who

are not receiving the mental-health care they need.

b. Inadequate Referral Process

The other mechanism for i1dentifying and classifying
prisoners with mental i1llness, the referral process, is
riddled with delays and i1nadequacies. The purpose of the
referral process is to i1dentify prisoners whose mental
illnesses develop during their 1incarceration and
prisoners whose mental-health needs were not i1dentified
during the intake process. Furthermore, the referral
process enables the system to respond to the changing
mental-health needs of prisoners as they arise,
regardless of their initial mental-health assessment
results. In a Tfunctioning system, referrals from
prisoners or staff would be triaged based on the urgency
of the articulated needs: some may warrant 1mmediate
action, such as placement In a suicide-watch cell or an
immediate evaluation by a psychiatrist, while others may

be addressed over a longer period of time. According to
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Dr. Patterson, the defense expert, triaging Is important
because the assessment process enables clinicians to
determine appropriate next steps, and delays i1In doing so
pose a risk of untreated symptoms, including a risk of
death from critical yet unmet treatment needs.

As with the iIntake screening procedure, experts from
both sides concluded that ADOC’s referral process suffers
from serious deficiencies. First, ADOC does not have a
system to triage and identify the urgency of each request,
and to make referrals according to the level of urgency.
MHM”s contract-compliance reports have identified this
Issue year after year, starting in 2011: the reports
stated that processed referral slips did not reflect
acuity levels, and the logs of referrals did not record
the relevant date and time information, making it
impossible to ensure timely processing and referrals.
Despite perennial indications that referral requests were
being processed In a haphazard manner, ADOC still does
not have any system of tracking and processing referrals

to ensure that urgent requests are actually referred to
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providers, or that providers are able to handle requests
in a timely fashion: an audit performed by defense
experts iIn May 2016 revealed that referral forms still
do not note urgency levels that would enable triaging.®
Second, the referral process is inadequate because
correctional officers are 1ll-positioned to notice
behavioral changes. As plaintiffs” expert Vail testified,
severe overcrowding and understaffing make it difficult
for correctional officers to notice behavioral changes.
It 1s simply unrealistic to rely on ADOC’s overburdened
correctional officers to i1dentify and refer prisoners who
may need mental-health treatment, except perhaps for
those prisoners with the most obvious symptoms of mental

illness.

29. Plaintiffs have objected to the use of the audit
results on Daubert grounds, contending that the
methodology used to conduct the audit was not reliable
and has not been accepted In the field of correctional
mental-health care as a way of evaluating adequacy of
care. Based on Dr. Patterson’s testimony on the
methodology, the audit results are admitted. However,
as will be explained more extensively In a separate
Daubert opinion, limitations in the methodology and
implementation of the audit have been taken iInto
consideration in evaluating their weight.
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In addition to delaying treatment or leaving
mental-health symptoms untreated, ADOC’s broken referral
process has contributed to the phenomenon of prisoners
engaging iIn self-harm or other destructive behavior in
order to get attention of mental-health staff. Experts
described examples of “iIncreasingly desperate acts” to
get the attention of MHM and necessary services, such as
self-injury, fire setting, and suicide attempts. Joint
Ex. 460, Burns Expert Report (doc. no. 1038-1044) at 29;
Haney Testimony at vol. 1, 72 (describing frequent fires
In segregation units as desperate attempts to get
attention for their needs, including mental-health needs).
The court also heard from class member J.A., who has
repeatedly engaged in self-harm and expressed suicidal
1deation. After summarizing his various attempts to
obtain mental-health services while 1In segregation,
including starting fires, J.A. observed, “[G]etting help
In prison i1s harder than getting out of prison.” J.A.
Testimony at __ . These are snapshots of unnecessary pain

and suffering that could be avoided or at least minimized
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1T prisoner requests fTor mental-health services were

being addressed on a timely basis.

c. [Inadequate Classification of Mental-Health Needs
ADOC also fails to classify the severity of mental
illnesses accurately. The mental-health coding system
iIs iIntended to reflect the level of functioning a
mental-health patient has and correspond to his or her
treatment needs and housing requirements. Through
multiple revisions, the coding system now includes 13
different codes, ranging from MH-0 to MH-9, with
sub-codes for some levels, such as MH-2d. In broad
strokes, a higher numbered MH code reflects more
intensive care needs: MH-0 refers to no mental-health
care need; MH-1 and MH-2 refer to mild impairment or
stable enough to receive only outpatient care; MH-3
through MH-5 refer to those who need iInpatient care, In
either the residential treatment unit (RTU) or intensive

stabilization unit (SU); MH-6 refers to those who need
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to be hospitalized. See Joint Ex. 105, Admin. Reg. § 613
(doc. no. 1038-127).%

Testimony from multiple witnesses and experts made
clear that ADOC’s mental-health coding system often fails
to accurately reflect prisoners’ mental-health needs.®
For example, plaintiff R.M. has been coded MH-2 and
housed 1n general population for most of his
incarceration since 1994, despite his severe paranoid

schizophrenia and resulting delusions. He was eventually

30. ADOC’s mental health coding system was amended
twice In 2016. According to the latest version, a new
level (MH-9) refers to those who cannot be transferred
to any facility and must be held at the current housing
facility. However, the description of the code does not
give any specifics about the patient’s symptoms and only
specifies who may revise such a code. Joint Ex. 107,
Admin. Reg. 8 613-2 (doc. no. 1038-130). There is no
MH-7 or MH-8 in the system.

31. Dr. Burns explained that Inappropriate
classification of mentally 1ll patients partially stems
from a lack of proper documentation in treatment plans
and progress notes. Combined with a high turnover rate
of staff and frequent transfers between TfTacilities,
inadequate documentation means that information about a
patient’s symptoms and treatment is not well preserved.
As a result, symptoms are evaluated without the context
and history of each patient, leading to a higher risk of
under-classifying and underestimating the acuity of
mental 1llnesses.
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given a higher code and transferred to the Bullock RTU,
but Dr. Burns testified that he may need an even higher
level of care, and that he suffered from iInadequate care
while housed for years 1In an outpatient Tacility.
Likewise, a prisoner identified as #12 in Dr. Burns’s
report was clearly delusional and believed that
televisions and radios were speaking to him; he was 1iIn
an outpatient facility at the time of his interview with
Dr. Burns, but needed to be iIn a long-term, iInpatient
facility due to the severity of his schizophrenic
symptoms. An email from Associate Commissioner Naglich
to Dr. Hunter in December 2015 discussed a schizophrenic
prisoner who was clearly delusional and eventually killed
another prisoner and threatened to kill a correctional
officer; he had been coded as MH-1, which i1s intended to
denote someone who i1s stabilized with a “mild” imparrment.
Lastly, Dr. Haney gave examples of patients who have been
repeatedly placed on suicide watch for engaging 1iIn
self-harm and suicide attempts but were designhated as

MH-O--that 1s, not having any mental-health treatment
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needs--including plaintiffs L.P and R.M.W., and former
plaintiff J.D. Haney Testimony at vol. 2, 113-20; see
PI. Dem. Ex. 131, Movement History of Exemplar Plaintiffs

(doc. no. 1126-10).

d. Inadequate Utilization of Mental-Health Units

As experts from both sides concluded, ADOC does not
adequately utilize residential treatment unit beds and
fails to provide residential-level care to those who need
it, leading to persistent or worsening symptoms.
Defendants” expert Dr. Patterson opined that roughly 15 %
of prisoners on the mental-health caseload should be
housed 1n RTU or intensive stabilization unit settings;
in other words, approximately 515 ADOC prisoners should

be housed in the RTU or the SU.** However, only 310 of

32. These numbers are based on the number of patients
currently on the mental-health caseload. Because ADOC
misses a significant portion--at least 5 % of the inmate
population, or a third of those who are already on the
caseload--of those who need mental-health care during its
intake screening and referral processes, 1t i1s likely
that even more prisoners need residential mental-health
care than calculated here.
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the 376 RTU and SU beds were being used to house prisoners
with mental-health needs as of September 2016. Joint
Ex. 344, September 2016 Monthly Operating Report (doc.
no. 1038-703). This practice of not Tilling even
existing mental-health unit beds has persisted for years,
as reflected In MHM’s monthly operating reports. See,
e.g., Joint Ex. 321, December 2015 Monthly Operating
Report (doc. no. 1038-666) at ADOC0319118-19; Joint EXx.
320, December 2014 Monthly Operating Report (doc. no.
1038-665) at ADOC0319016-17 (showing 299 beds occupied
in December 2015 and 177 beds occupied in December
2014) . % Dr. Patterson credibly opined that this
significant shortfall suggests ADOC has been
under-identifying those who need residential
treatment--a problem that starts with the inadequate
intake screening process. He also observed another flaw

in RTU admission management: he explained that those who

are repeatedly sent to the SU should be admitted to the

33. As explained 1n more detail later, many of the
cells in the mental-health unit are being used to house
segregation prisoners without any mental-health needs.
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RTU to receive more long-term, 1intensive treatment,
rather than being released back to general population
after a stay in the SU. He also noted that prisoners who
are admitted to RTUs often stay only for a short period,
despite their pronounced needs for long-term treatment.
Because there i1s little programming available in the RTU,
the utility of an RTU placement is quickly exhausted,
according to Patterson.

Dr. Burns agreed with Dr. Patterson’s assessment that
ADOC needs to house more patients in the RTU, especially
when RTUs have available beds. She also observed during
her facility visits multiple prisoners who needed
residential treatment but were iIn general population.

In sum, ADOC’s significantly 1nadequate
identification and classification practices create a
substantial risk of serious harm to prisoners with mental
illness. These practices result In a failure to treat
or under-treatment of prisoners’ serious mental-health
needs. As will be discussed later, these practices also

have a downward-spiral effect on the rest of the system:
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those who do not get needed treatment often end up 1In
crisis cells, frequently receive disciplinary sanctions,
and may be placed in segregation, where they have even

less access to treatment and monitoring.

3. Inadequate Treatment Planning
Correctional systems have a duty to provide minimally
adequate mental-health care to prisoners with serious

mental-health needs. Estelle v. Gamble, 429 U.S. 97, 104

(1976) (deliberate indifference to serious medical needs
of prisoners constitutes “unnecessary and wanton
infliction of pailn proscribed by the Eighth Amendment’)

(internal quotation and citation omitted); Greason v.

Kemp, 891 F.2d 829, 834 (11th Cir. 1990) (holding that
prisoners have a constitutional right to psychiatric care

under Estelle v. Gamble). Expert testimony from both

sides established that such minimally adequate care
requires treatment planning. Treatment planning i1s the
foundation of all fTorms of health care; through the

process, providers involved in the treatment identify the
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patient’s target symptoms, treatment goals, and next
steps, and coordinate long-term care as necessary. When
staff from multiple disciplines--for example,
psychiatric, psychological, nursing, and even
correctional--are 1involved 1In a patient’s treatment,
treatment planning should involve key people from each
discipline in order to ensure consistent and informed
treatment. Treatment planning is particularly important
Iin the prison context, where prisoners have almost no
ability to ensure the consistency of their own treatment;
it 1s even more crucial In the context of ADOC, where
prisoners are frequently transferred across correctional
facilities and the staff turnover rate is high. As
experts described, without coordinated long-term
planning, treatment is often ineffective and runs a
substantial risk of prolonging pain and suffering of
those who have treatable mental i1llnesses. Failure to
provide meaningful treatment planning constitutes a
substantial deviation from acceptable standards of prison

health care; such deviations can pose a substantial risk
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of serious harm to those who have serious psychiatric

needs. Steele v. Shah, 87 F.3d 1266, 1269 (11th Cir.

1996) (noting that providing care where the quality 1is
“so substantial a deviation from accepted standards” can
constitute an Eighth Amendment violation) .

ADOC fails to provide adequate treatment planning.
First, experts for both sides found that ADOC’s treatment
plans are not individualized to each prisoner’s symptoms
and needs, resulting In “cookie-cutter’ plans that remain
the same even though there may have been changes iIn that

prisoner’s mental-health state. As defense expert Dr.

34. As an aside, the court notes that treatment
planning can be viewed as serving similar purposes as
medical recordkeeping, which also ensures continuity of
care and coordination between different providers.
Courts have held that maintaining accurate and complete
records of mental-health treatment 1is an essential
component of a minimally adequate mental-health care
system. See, e.g., Ruiz v. Estelle, 503 F. Supp. 1265,
1339 (S.D. Tex. 1980) (Justice, J.), aff’d in part, rev’d
in part on other grounds, 679 F.2d 1115 (6th Cir. 1982),
opinion amended In part and vacated In part, 688 F.2d 266
(5th Cir. 1982), cert. denied, 460 U.S. 1042 (1983);
Balla v. ldaho State Bd. of Corrections, 595 F. Supp.
1558, 1577 (D. ldaho 1984) (Ryan, J.) (adopting the Ruiz
standard of six essential components of a minimally
adequate mental health treatment program, including
complete and accurate records); Coleman v. Wilson, 912 F.
Supp. 1282, 1298 (E.D. Cal. 1995) (Karlton, J.) (same).
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Patterson explained, a patient’s lack of progress 1iIn
treatment does not justify the use of a cookie-cutter
treatment plan: providers should try different
interventions that could be effective, rather than
sticking to the same intervention when the patient Is not
responding to 1It. Likewise, treatment plans should
reflect the changes in the treatment environment, such
as an admission to the SU or placement on suicide watch.
However, ADOC treatment plans often have general patient
goal statements such as “identify triggers” or “identify
coping mechanism” repeated In subsequent plans, without
showing any progress or change in the mental state of the
patient; they also often fail to reflect the fact that
the patient has been placed i1n a different environment
that would impact his or her mental health and treatment
mode. Whether the rote repetition results from a lack
of follow-through on the plans or mere sloppiness 1In
filling out the plans, both present hazards to prisoners

with mental i1llness.
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ADOC’s treatment-team meetings are also i1nadequate.
Treatment-team meetings are an essential part of the
treatment planning process, where providers from various
disciplines involved In the patient’s treatment discuss
developments and next steps to ensure coordinated care.
However, the meetings at ADOC happen haphazardly, with
members of the treatment team missing from the meetings
and signing new treatment plans on different days. This
haphazard attendance creates a risk of different
providers having an iInconsistent approach or course of
treatment for the same patient because some of the
treatment team are unaware that a new treatment plan has
been put 1Into effect. Furthermore, the meetings
frequently occur without any participant with
prescription privileges, especially at some outpatient
facilities where the only provider with prescription
privileges 1s a nurse practitioner who visits the
facility as infrequently as once per month. As a result,
treatment plans are often developed without the input of

a provider with expertise iIn psychotropic medication.
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Experts from both sides agreed that ADOC’s treatment
planning without all necessary participants IS
problematic and falls below the standard of care because
it deprives patients of a coherent treatment plan and
continuity of care.

Inadequate treatment planning subjects mentally ill
prisoners to the risk of exacerbating symptoms, prolonged
pain and suffering, serious injury from self-harm, and
even death. As Dr. Burns explained, treatment plans
serve an essential function of making sure that all
providers” treatment 1Is consistent. Dr. Burns credibly
opined that not having a consistent approach to a
prisoner’s treatment poses a risk of exacerbating or
neglecting problems that may arise from mental illness,
such as self-injury. Specifically, according to Dr.
Burns, fTailing to address the 1issue of repeated
self-injury due to a lack of coordinated treatment and
inconsistent approaches by different providers creates a
substantial risk that patients will continue to engage

in self-harm; these patients can eventually end up
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disabled or dead as a result of continued self-harm.
Defense expert Patterson agreed with Burns’s emphasis on
the critical iImportance of coordinated treatment and
identified inadequate treatment planning as one of the
most significant deficiencies 1In ADOC’s mental-health
care system.

In the context of ADOC, where transfers of prisoners
and changes 1In providers are frequent, the 1mpact of
inadequate treatment planning Is exacerbated. Because
written treatment plans are generic, counselors and
patients often have to start from scratch when patients
are moved from counselor to counselor. A  former
mental-health professional testified that prisoners who
are transferred to a new counselor are often adversely
affected, not only because the counselor has to start
anew the process of building rapport with the prisoner,
but also because treatment plans and progress notes often
contain i1nsufficient information to enable a different
provider to Ilearn about the patient or continue a

consistent course of treatment. Plaintiff C.J. also
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testified to the difficulties In having to start over
with a new counselor after each transfer. In sum, without
the continuity of care and consistent treatment
approaches provided through proper treatment planning,
providers are substantially hindered from addressing
symptoms of mental 1illness, exposing patients to
continued pain and suffering, worsening self-injurious

behavior, serious bodily injury, or even death.

4. Inadequate Psychotherapy
Constitutionally adequate mental-health care in
prisons requires more than simply providing psychotropic
medications to mentally ill prisoners. Prison systems
must provide not only psychotropic medication but also
psychotherapy or counseling to prisoners who need 1t to

treat their serious mental-health needs. See Greason v.

Kemp, 891 F.2d 829, 834 (11th Cir. 1990) (adopting
district court’s conclusion that “[e]ven if this case
involved failure to provide psychotherapy or

psychological counselling alone, the court would still
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conclude that the psychiatric care was sufficiently
similar to medical treatment to bring 1t within the
embrace of Estelle.”). As Dr. Burns explained, from a
clinical perspective, having both modalities of
treatment--medication and counseling--is important
because one particular modality does not work for
everyone. According to Dr. Burns, research indicates
that seriously mentally ill patients need counseling and
medication, along with non-structured or recreational
activities, and that psychotherapy is an effective and
essential mode of treatment for mental i1llness. She
credibly opined, and the court finds, that not providing
individual or group therapy poses a substantial risk of
serious harm, including continued symptoms, pain, and
suffering, as well as self-harm and suicide attempts.
Insufficient mental-health and correctional staffing
at ADOC wundermines the availability and quality of
individual and group counseling sessions. First, as
explained earlier, 1inadequate mental-health staffing

combined with the increasing number of prisoners on the
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mental-health caseload has driven up the number of
prisoners on each counselor’s caseload. As a result,
both the frequency and quality of counseling sessions
have suffered over time, according to both experts and
MHM providers. MHM”s medical director Dr. Hunter
testified that the caseload has Increased iIn recent years
to the point of taxing his staff’s ability to carry out
MHM”s contractual obligation: MHM counselors” caseloads
have increased from 60 patients to between 80 and 90;
some facilities have only one counselor, who treats more
than 100 patients; nurse practitioners”’ caseloads have
increased from 10-15 patients per day to 20-25 patients
per day.

MHM”s program director Houser also testified that
caseloads for counselors were sometimes twice as much as
they should be; as a result, she said, counselors are
“continually getting behind.” Houser Testimony at vol.
2, 25. In addition to seeing patients, counselors also
have to attend meetings, document their treatment actions,

design treatment plans, go on rounds In segregation units,
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and respond to crises as they arise.® Due to counselors’
increasing caseloads and mounting job responsibilities,
individual counseling appointments are Tfrequently
canceled or delayed. For example, during a spot audit
of the caseload at Bibb, 212 out of 213 cases had overdue
counseling appointments. Pl. Ex. 576, December 2, 2015
Email from Davis-Walker to Houser (doc. no. 1112-26).
Defense expert Patterson also observed that counseling

appointments are frequently delayed due to staffing

35. Much testimony centered around how 1long a
typical counseling session lasts. The court heard
conflicting testimony: some counselors testified that
most sessions do not last longer than 30 minutes; some
refused to give a more concrete estimate altogether,
other than saying their sessions might range from ten
minutes to two hours. Moreover, there is no documentary
or otherwise reliable evidence establishing such numbers.
Given the lack of documentation, the number of patients
on each clinician’s caseload at any given moment IS a
more reliable proxy for the quality and frequency of
therapy: even 1T some patients receive sufficiently long
counseling sessions, the context of overwhelming
caseloads means that the clinicians are not able to give
such counseling sessions to most patients, by virtue of
not having enough time in the day and having other duties.
Therefore, the court finds that the overwhelming
caseloads of psychiatric providers and counselors as
relayed by Dr. Hunter and Houser are more indicative of
the quality and frequency of counseling sessions for the
vast majority of prisoners on the mental-health caseload.
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shortages and opined that “these delays contribute to a
failure to provide necessary mental health services”; the
potential harm in such delayed appointments includes
“continued pain and suffering of mental health symptoms
including suicide and disciplinary actions due to
inadequate treatment.”  See Joint Ex. 461, Patterson
Expert Report (doc. no. 1038-1046) at 64.

Caseloads that are--as MHM?’s Houser put 1t--much
higher than an “acceptable standard” may explain why so
many prisoners testified that “counseling sessions’ do
not amount to much. Dr. Patterson’s review of the medical
records within ADOC revealed that most progress notes
from counseling sessions only contained short
descriptions of symptoms, instead of reflecting clinical
judgments and overall assessments of the patient’s
progress. Similarly, Dr. Burns noted that the
overwhelming majority of progress notes she reviewed
indicated that the patient was “fine,” had “no
complaints,” or had nothing to talk about. She explained

that a short, vague statement like “I’m alright” 1s not
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a sufficient indicator of a stable mental-health state:
instead of moving on to the next patient simply because
the patient’s initial self-reporting does not expressly
indicate distress, the clinician should probe deeper;
notes on asking follow-up questions about medications,
mood, jJob assignments, or disciplinary sanctions would
reflect a proper counseling session. Based on the
prisoners”’ descriptions and the experts’ observations,
the court finds that counseling sessions are often
1nadequate.

The chronic lack of sufficient correctional staffing
has also contributed to frequent disruptions in the
provision of psychotherapy. Dr. Burns credibly opined
that insufficient correctional staff has interfered with
access to treatment, as evinced by frequently canceled
or delayed 1individual counseling sessions and group
sessions. In particular, as she noted, the frequency of
counseling sessions for those 1In segregation 1S
especially low due to officer shortages: since

segregation inmates must be escorted from their cells by
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correctional officers, mental-health appointments are
frequently canceled or delayed when there are not enough
officers to cover both the essential security posts and
mental-health appointments. Ayers, defendants’
correctional expert, also credibly opined that ADOC was
failing to respond to the needs of mentally 1ll prisoners
due to the correctional staffing shortage. Likewise, a
nurse practitioner at Donaldson credibly testified that
she has experienced a persistent problem of not being
able to see patients due to a lack of correctional
staffing, and that the problem has been getting worse
over the years. She and other providers testified that
when i1nsufficient correctional staffing does not allow
prisoners to be escorted to the mental-health offices,
the mental-health providers may go to the cells
themselves and attempt to talk to their patients at the
cell-front. However, as agreed by MHM”’s medical director
Hunter and experts Burns and Haney, these cell-front
check-ins are 1insufficient as counseling and do not

constitute actual mental-health  treatment; Haney
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explained that these contacts serve solely a monitoring
purpose--that 1iIs, to ensure that the patient is
responsive and not decompensating, rather than to treat
the underlying mental illness. Indeed, while visiting
five different facilities and their segregation units,
the court observed the difficulty of standing outside a
closed <cell door to speak to a prisoner about
mental-health needs: most cell doors are solid with
small, perhaps 12-by-6-inch windows, some of which were
completely fogged over and others shielded by wire mesh
or obfuscated by paper pasted on the window, either by
the prisoner or from outside; and most of these
segregation or high-security cells are in large,
auditorium-like spaces, where sounds echo throughout the
units, resulting in a panoply of unintelligible yet very
loud noises. Conducting a counseling session across the
door in these loud spaces seemed nearly impossible: the
court had a hard time imagining having a meaningful
conversation 1in such an environment, Hlet alone a

conversation for the purposes of mental-health treatment.
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As with these cell-front sessions, ADOC’s provision
of psychotherapy often lacks confidentiality. Experts
and other clinician witnesses explained that
confidentiality between providers and patients iIs a
hallmark of and a necessary condition for mental-health
treatment, yet some ADOC facilities lack a confidential
setting for counseling sessions. Obviously, cell-front
interactions between mental-health staff and prisoners
are not confidential, as many staff witnesses testified,
and as the court observed firsthand. Moreover, many
facilities lack mental-health offices with windows and
doors that would ensure the visibility of the counseling
session to the correctional officer who 1i1s providing
security without sacrificing sound confidentiality. For
example, as the court saw on 1its tour of St. Clair
Correctional Facility, the walls i1n the mental-health
offices do not extend from floor to ceiling, and they
lack doors; i1n other words, the offices resemble tall
cubicles. Anyone nearby, including other prisoners and

the correctional officer who escorted the prisoner there,
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could hear the content of a counseling session. Moreover,
correctional officers often stand by the door of
counseling offices with the door ajar for safety purposes,
and counseling sessions are sometimes held in
lieutenant’s offices where other correctional officers
are present and holding disciplinary hearings. As Dr.
Haney explained, prisoners often do not feel safe sharing
their mental-health Issues in the presence of
correctional officers or other prisoners because what
they share with the mental-health staff may make 1t
easier for others to exploit them; as a result, the lack
of confidentiality undermines the effectiveness and
quality of counseling sessions.°

The quality of psychotherapy also suffers due to use
of unsupervised, unlicensed counselors, referred to as
“mental health professionals” in ADOC. The court finds,

based on expert testimony from both sides, that the lack

36. By the same token, Dr. Haney found i1t problematic
that at some fTacilities “inmate newsletters” identify
exactly who i1s on the mental-health caseload, thereby
increasing the stigma of mental-health care and
discouraging prisoners from seeking mental-health
treatment due to fear of exploitation by others.
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of supervision for unlicensed MHPs i1s a significant,
system-wide problem affecting the delivery of
mental-health care within ADOC. ADOC’s own contract for
mental-health care specifies that all MHPs must be
licensed. However, only four out of 47 MHPs employed at
ADOC were licensed as of February 2016, and this problem

” The standard of care and state

has persisted for years.?
regulations mandate that an unlicensed counselor be
supervised by a licensed psychologist, who i1s required
to co-sign the counselor’s notes and review the treatment
provided. Because MHM employs only three psychologists,
most MHPs work at prisons without a psychologist, and the
chief psychologist of MHM, Dr. Woodley, provides no

actual supervision to unlicensed MHPs. In fact, most

MHPs” clinical work 1is supervised by thelr respective

37. Associate Commissioner Naglich testified that
unlicensed counselors can work in ADOC facilities only
1T they obtain a license within six months of starting
employment. However, this testimony was contradicted by
the employment data, as well as Houser’s testimony that
MHM cannot hire licensed counselors within the contract
budget. Indeed, of the four current and former MHM
counselors who testified at trial, none had become
licensed despite having worked in ADOC for multiple years.
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site administrators, who are also mostly unlicensed
counselors with their own caseloads--in other words, the
supervisors generally have the same level of
credentialing and education as the MHPs they are
supervising. IT the site administrators have any
problems, they consult with Dr. Woodley. Dr. Patterson,
a defense expert, credibly opined that 1t is unacceptable
for an unlicensed counselor, rather than a licensed
psychologist, to supervise another unlicensed counselor.
He 1identified the Hlack of supervision of unlicensed
providers as a systemic deficiency.

ADOC”s provision of group therapy i1s also 1hadequate.
Dr. Burns testified that infrequent and 1nadequate
individual counseling can pose a substantial risk of
serious harm to prisoners with mental illness, 1f the
same patients do not have access to group therapy. Burns
further explained that group therapy 1is especially
important in a correctional system, which often does not
have enough resources to provide individual counseling

to all of the prisoners who need psychotherapy. Group
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sessions, like individual therapy, help prisoners with
mental 1llness manage their symptoms, so that they do not
deteriorate to the point of needing residential treatment;
outpatient group therapy also enables mental-health staff
to i1dentify those who need more iIntensive treatment.
Burns opined that therapy groups on depression,
post-traumatic stress disorder, and medication
management issues should always be offered to those on
the mental-health caseload, and that not offering such
group treatment iIn the context of an under-resourced
correctional mental-health system creates a substantial
risk of harm to prisoners suffering from those i1llnesses.
Despite the 1mportance of group therapy for those who
receive Iinadequate individual therapy, many seriously
mentally 11l ADOC prisoners with little access to
individual therapy also have little access to group
therapy. MHM”s program director Houser admitted that
groups have been not happening at many Tacilities,
including RTUs and SUs, due to the correctional staffing

shortage.
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In sum, mental-health understaffing, correctional
understaffing, the use of unsupervised, unlicensed
counselors, and lack of confidentiality all undermine the
efficacy and frequency of psychotherapy for mentally ill
prisoners within ADOC. These conditions have created a
substantial risk of serious harm for those who need
counseling services, leaving them at a greater risk for
continued pain and suffering, self-injurious behavior,
suicidal ideation, and, as discussed later, disciplinary

actions In response to symptoms of mental illness.

5. Inadequate Inpatient Care

Problems of iInadequate psychotherapy and treatment
planning become even more pronounced for prisoners in
mental-health units, where ADOC houses the most severely
mentally 1ll prisoners iIn i1ts custody. Mental-health
units (also referred to as 1i1npatient units) include
residential treatment units and iIntensive stabilization
units. These units, which are located at Donaldson,

Bullock, and Tutwiler, house about 2 % of prisoners
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within ADOC’s custody.®® Given that prisoners housed in
mental-health units have already been i1dentified as
having the most severe mental-health needs within ADOC,
these patients are at higher risk of decompensation than
other mentally 1ll prisoners If treatment is insufficient
or 1T their housing environment iIs not therapeutic. And
yet, despite ADOC and MHM”s awareness of these prisoners’
acute needs, the most severely mentally 1ll have been
receiving grossly inadequate care; in fact, one of the
experts described ADOC”s mental-health units as operating
“almost exactly the same way” as segregation, as
illustrated by the placement of segregation iInmates
without mental-health needs In the same unit and the
Inadequate out-of-cell time and treatment. Haney

Testimony at vol. 2, 104.

a. Improper Use of Mental-Health Units

ADOC has had a persistent and long-standing practice

of placing segregation i1nmates without mental-health

38. Practices within Tutwiler’s mental-health units
are discussed separately In Section V.B.9.
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needs 1n mental-health units. This practice allows
prisoners without mental-health needs to occupy beds that
should be reserved for prisoners who have heightened
mental-health care needs and seriously undermines the
therapeutic purpose of the mental-health units. Starting
in 2012 and continuing through 2016, in 1ts yearly
contract-compliance reports, quarterly continuous
quality improvement (CQl) meetings, and monthly operating
reports, MHM repeatedly discussed ADOC”’s problematic
placement of segregation inmates In the RTU and SU.
ADOC”’s own audit of the Donaldson RTU i1n 2013 also
identified the presence of segregation iInmates without
mental-health needs as a problem. Whille Associate
Commissioner Naglich testified that segregation inmates
were moved out of the Bullock SU by the end of 2013,
evidence showed that the problem continued through 2016.
For example, Brenda Fields, a clinical operations
associate from MHM”s corporate office, testified that the
presence of segregation inmates iIn the RTUs and SUs was

noted as a problem In early 2016. Most recently, in
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December 2016, the list of prisoners in the Donaldson RTU
included 13 segregation prisoners who did not have a
mental-health code appropriate for mental-health units.
Pl. Ex. 1264, December 2016 Donaldson Segregation List
(doc. no. 1099-8) at 14; Culliver Testimony at _ .

Dr. Tytell, ADOC’s chief clinical psychologist,
explained that wardens place segregation inmates in the
RTU or the SU when they do not have space for them
elsewhere. He explained that MHM currently i1s expected
to contact him or Naglich whenever this happens, but did
not confirm whether this was always the case.
Nevertheless, according to Tytell, the problem has been
recurring. He conceded that it 1s ultimately the wardens,
rather than the mental-health staff, who decide how cells
in the mental-health units are used.

As all experts, MHM providers, and Dr. Tytell agreed,
placing segregation inmates in a mental-health treatment
unit 1s highly problematic. The reasons are multifold.
First, having segregation inmates iIn the same unit as

mental-health patients creates a security risk for
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mental-health patients: the segregation inmates”’
presence prevents programming Tfrom taking place and
diverts correctional officers” attention away Tfrom
mental-health patients and their needs. MHM?’s medical
director Dr. Hunter testified that housing segregation
prisoners in mental-health units compromises
mental-health treatment, and that he has made this clear
to ADOC. Dr. Woodley, MHM”s chief psychologist, informed
ADOC that the presence of segregation inmates iIn the
Bullock SU “undermine[s] the utility of this unit making
it nearly i1mpossible to operate i1t for 1its iIntended
purposes.” Joint Ex. 323, February 2016 MHM Monthly
Operating Report (doc. no. 1038-668) at 23.

Second, as Dr. Tytell and other experts explained,
because mental-health Inmates are particularly
vulnerable, and those placed iIn segregation generally
have behavioral problems, the presence of segregation
inmates iIncreases mental-health patients” risk of being
victimized through manipulation or violence. MHM and Dr.

Tytell were aware of this risk, as one of the MHM staff
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members explained during a CQIl meeting that using the
Bullock RTU as a “disciplinary dorm” 1is “putting our
vulnerable [iInmates] at risk.” PIl. Ex. 717, July 2015
Quarterly CQl Meeting Minutes (doc. no. 1044-11) at
MHM029600. Associate Commissioner Naglich also agreed
that segregation inmates in mental-health units can cause
tension within the unit and anxiety to mental-health
patients.

The housing of segregation inmates in mental-health
units also contributes to the shortage of SU cells for
those who actually need urgent mental-health treatment.
Associate Commissioner Naglich acknowledged that
patients awaiting SU admission could be i1n an “emergency”
situation, as these patients require the highest level
of care available within ADOC. Naglich Testimony at vol.
1, 208. However, since 2011, the Bullock SU has had a
backlog of patients awaiting admission. While Naglich
maintained that after the 2013 audit, ADOC actually moved
all segregation i1nmates out of the Bullock SU in order

to alleviate the backlog, she was unable to produce any
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documentation supporting her testimony. (During her
testimony Naglich reassured the court that she could
produce documents showing that she did move segregation
inmates out of the Bullock SU in 2013. However, when she
did bring 1n documents purportedly showing such transfers,
none of them actually showed that any segregation inmates
were moved out of the SU.) Moreover, in 2016, MHM
continued to report that segregation inmates were still
present in the SU, and that SU cell shortages were causing
delays for patients who need SU-level care. Clearly, the
placement of segregation inmates In SU beds continues to

affect the most severely ill.

b. Inadequate Out-of-Cell Time and Programming
ADOC”s mental-health units often fail to serve their
therapeutic purpose due to insufficient out-of-cell time
and scarce programming for their patients. One of the
plaintiffs” experts, Dr. Haney, who for multiple decades
has studied isolation and segregation in correctional

facilities, noted that ADOC’s “celled” mental-health
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units® resemble and operate like segregation units.?®
Experts on both sides pointed to specific traits of
ADOC’s mental-health units that contribute to this
segregation-like atmosphere and the lack of a therapeutic
milieu: the presence of segregation inmates within the
mental-health units, as explained above; a severe lack
of out-of-cell time; and a lack of meaningful treatment
activities.

Out-of-cell time is crucial for patients housed in
mental-health units. Without bringing patients out of
their cells for counselling sessions, treatment team

meetings, group sessions, and activities, placement In a

39. A part of each RTU 1s an “open RTU,” consisting
of dormitories with rows of beds, rather than individual
cells.

40. Dr. Haney was not the only one who thought ADOC’s
celled mental-health units were indistinguishable from
segregation units. In the corrective-action plan
provided to ADOC in 2013, MHM stated that
“conceptualiz[ing] the [Bullock] SU as a treatment unit,
not as segregation” was necessary to further the goal of
stabilizing patients. Ironically, or perhaps not
surprisingly, Associate Commissioner Naglich also had a
hard time distinguishing between segregation units and
stabilization units during her testimony, frequently
referring to stabilization units as segregation units.
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“mental-health unit” does no good for patients who need
the highest Ilevel of care; careful observation and
treatment cannot happen when confined in a small cell all
day. In fact, without out-of-cell time and effective
treatment, housing severely mentally i1ll prisoners iIn a
mental-health unit iIs tantamount to “warehousing” the

mentally 1ll. See Wyatt v. Aderholt, 503 F.2d 1305, 1309

n.4 (th Cir. 1974) (affirming the district court’s
finding that a state mental hospital was functioning as

a warehousing institution ... wholly incapable of
furnishing treatment to the mentally [ill] and ...
conducive only to the deterioration and debilitation of

the residents””)(quoting Wyatt v. Stickney, 344 F. Supp.

387, 391 (M.D. Ala. 1972) (Johnson, C.J.)). Furthermore,
as Dr. Haney explained, out-of-cell time is especially
important for mentally 1ll prisoners for two reasons.
First, mentally i1ll prisoners experience more pressure
and stress from a confined environment, and they have a
more acute need to relieve that type of stress due to

their vulnerable mental state; in other words, isolation
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makes 1t more likely that their conditions will
deteriorate. In that sense, out-of-cell time 1s In and
of i1tself therapeutic. Second, out-of-cell time ensures
that mental-health patients” socialization skills do not
atrophy to the point that they become uncomfortable with
human interaction altogether.

Patients housed 1n ADOC’s mental-health units
receive very little out-of-cell time. This puts them at
a substantial risk of continued pain and suffering,
decompensation, and self-harm. As Dr. Haney observed,
at the Donaldson RTU, patients with serious mental
i1llnesses are left inside their cells virtually all day,
with no daily activities; this is similar to ADOC’s
treatment of segregation inmates, whose out-of-cell time
at ADOC does not exceed fTive hours per week. Dr. Burns
concluded, and the court agrees, that the RTUs and SUs
offer “little treatment except for psychotropic
medication due to staffing level shortages of both
treatment and custody staff.” Burns Testimony at vol. 1,

26. Dr. Haney also noted that an unduly harsh and

118



Case 2:14-cv-00601-MHT-TFM Document 1285 Filed 06/27/17 Page 119 of 302

punitive practice limiting property makes mental-health
units far from therapeutic and exacerbates prisoners’
idleness. He observed that mental-health unit i1nmates
are allowed very little property, which means that they
do not have books to read or other things to keep them
engaged while spending the vast majority of their time
in their cells. The court also observed firsthand the
idleness of seriously mentally 1ll prisoners during its
visits to Bullock and Donaldson’s mental-health units:
the majority of prisoners In those units were lying in
their cells, often iIn a fetal position and facing the
wall; there appeared to be no way to engage 1In any
remotely meaningful activity in the cell.

Dr. Patterson, the defense mental-health expert,
testified that, in prisons around the country, the
standard out-of-cell time for those iIn mental-health
units is ten hours of structured therapeutic activity and
ten hours of unstructured activity per week. While a
standard practice within the 1ndustry does not

necessarily set the constitutional floor, a substantial
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deviation from the acceptable professional standard could
support a TfTinding of an Eighth Amendment violation.
Steele, 87 F.3d at 1269.

Patients in ADOC’s RTUs and SUs get a vanishingly
small amount of time outside their cells compared to the
standard practice. In 2013, MHM acknowledged that the
lack of programming was problematic for the Bullock SU,
telling ADOC that “[i]ncreased programming will assist
in staff’s ability to stabilize inmates sooner and
address the waiting list problem thus easing the
bottleneck.” PI. Ex. 689, MHM Corrective
Action - Donaldson May 2013 (doc. no. 1069-5) at 13-14.
As of June 2016, three years after the 2013 audit,
patients in the SU at Bullock were still getting about
30 minutes of individual therapeutic contact per week and
about 2.5 hours of non-therapeutic group contacts per
week. Joint Ex. 346, June 2016 Monthly Operating Report

(doc. no. 1038-708) at 4.*

41. The presence of segregation 1i1nmates 1iIn the
mental-health units contributes to the dearth of
out-of-cell time afforded to mentally 1ll prisoners in
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Prisoners iIn RTUs do not fare much better than 1iIn
the SUs: Dr. Patterson found that RTU programming--which
provides prisoners’ main opportunity to leave their
cells--is inadequate. * MHM and ADOC’s internal
documents also recognized this lack of out-of-cell time
for RTU i1nmates 1n the 2013 Donaldson audit: the audit
results revealed that no groups were being held for
Donaldson RTU patients, and that providers were having
difficulties keeping appointments due to correctional
staffing shortages. MHM”s corrective-action plan

following the audit stated that “ADOC not enforcing the

those units. Dr. Haney testified that 1t 1s very
difficult to operate a unit that has mixed populations,
and that 1t is not surprising that a unit that contains
both segregation inmates and mental-health patients would
be treated like a segregation unit. This i1s partially
because correctional officers get confused as to how to
operate a unit with two conflicting purposes--discipline
and treatment. Relatedly, having segregation inmates in
the unit means that mental-health patients cannot be let
out of their cells as easily, especially when
correctional staffing is minimal or i1nadequate.

42. Tellingly, Dr. Patterson stated that while
Tutwiler®s RTU programming is much better than RTUs at
male facilities--Bullock and Donaldson--it is still only
“close to adequate,” but not adequate. Patterson
Testimony at vol. 1, 92.

121



Case 2:14-cv-00601-MHT-TFM Document 1285 Filed 06/27/17 Page 122 of 302

out of cell time and not supporting MHM with the process”
i1s a challenge iIn ensuring that RTU patients are let out
of their cells daily. PI. Ex. 689, MHM Corrective
Action - Donaldson May 2013 (doc. no. 1069-5) at 12. The
problem of inadequate out-of-cell time at the Donaldson
RTU has continued in spite of the corrective-action plan:
in early 2016, MHM’s corporate office recommended
“continued advocacy for RTU patients to receive outdoor
recreation.” PI. Ex. 115, 2016 Contract-Compliance
Report (doc. no. 1070-5) at 15. As of September 2016,
Donaldson RTU patients were getting fewer than two group
contacts per week on average. Joint Ex. 344, September
2016 Monthly Operating Report (doc. no. 1038-703) at 3.
In addition to the lack of general out-of-cell time,
mental-health units also fail to provide an adequate
amount of treatment to these severely mentally 1ill
prisoners because of shortages of mental-health staff.
MHM”s program director Houser testified that groups have
not been taking place at many facilities, including RTUs

and SUs; 1i1ndeed, an alarmed site administrator at
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Donaldson informed Houser in August 2015 that staffing
losses at the fTacility have made it all but impossible
to meet the needs of patients at the RTU. In December
2015, Houser asked Dr. Hunter to have one of the
psychiatric providers at Bullock, Dr. Edward Kern,
provide more services iIn the RTU in addition to his work
in the SU. Dr. Hunter responded that, because the SU was
so short-staffed and needed to be prioritized, shifting
resources to the RTU would be difficult; he also noted
that Dr. Kern had returned after a week of vacation to
“what was essentially a zoo on [the SU].” PIl. Ex. 382,
Email from Houser to Hunter (doc. no. 1112-6). The 2013
Donaldson audit also found that the psychiatric coverage
was insufficient and the logs for RTU rounds by providers
were not being kept, making 1t impossible to tell whether
RTU patients were getting any check-ins or treatment or
whether their progress was being monitored. PIl. Ex. 689,
MHM Corrective Action - Donaldson May 2013 (doc. no.

1069-5) at 1-2.
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The correctional staffing shortage also affects the
amount of therapeutic care that patients at Donaldson and
Bullock receive. Houser admitted that a lack of officers
for the RTUs and SUs often cause the cancellation of
group activities. The impact of the officer shortage was
also consistently documented by ADOC and In reports that
were sent to Associate Commissioner Naglich and OHS for
their review. For example, during OHS’s 2013 audit of
Donaldson, the auditors noted numerous deficiencies
caused by the correctional staffing shortage. First,
mental-health staff were manning laundry and showers
instead of providing mental-health care, because there
were not enough correctional officers to perform those
basic duties. Scheduled activities and out-of-cell time
were not being provided due to the correctional officer
shortage, and MHM’s corrective-action plan stated that
the “[RTU] has to be conceptualized as an RTU and not as
segregation.” PI. Ex. 689, MHM Corrective
Action - Donaldson May 2013 (doc. no. 1069-5) at 9. The

same was true at the Bullock SU: the problem of “access
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to patients’--meaning that mental-health staff were
unable to provide treatment to patients due to
correctional officer shortage--was Tirst identified in
2013, and then again 1n 2014 and 2016 contract-compliance
reports. See Pl. Ex. 114, 2013 Contract-Compliance
Report  (doc. no. 1070-4); PI. Ex. 105, 2014
Contract-Compliance Report (doc. no. 1070-3); PI. Ex. 115,
2016 Contract-Compliance Report (doc. no. 1070-5). As
Naglich testified, because there are simply not enough
correctional officers, the problem of accessing patients
In RTUs and SUs recurs on a regular basis, even when it
has been temporarily alleviated through reassigning
officers to particularly problematic areas. As a result,
patients 1n the SU often receive their iIndividual
psychiatric contact via cell-front check-ins. As
explained earlier, this utter lack of confidentiality
negates the therapeutic utility of these contacts. Such

cursory contacts with the most severely 1ll patients are

gravely i1nadequate.
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The severe effects of warehousing, rather than
treating, seriously mentally ill prisoners was
crystalized in two incidents at the Donaldson RTU, where
two different patients set their cells on fire out of
frustration about not getting let out of their cells.
The 1i1nternal email reporting one of the incidents
explained that the problem of not letting patients out
of their cells was due to correctional staffing shortages.
Pl. Ex. 518, January 22, 2016 Email from Wynn-Scott to
Houser (doc. no. 1112-18).

Jamie Wallace’s last 10 days in the Bullock
stabilization unit Ffurther exemplify the inadequate
treatment provided to the most severely i1ll patients:
his medical records for his final 10 days reflected no
group activities, one cell-side treatment plan note, and
two psychiatric progress notes.

The lack of out-of-cell treatment in mental-health
units adds the risk of harm posed by the harsh effects
of 1solation to that posed by iInadequate treatment 1iIn

general. As Associate Commissioner Naglich admitted,
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inadequate treatment of patients iIn inpatient units can
lead to “additional exacerbation of their mental health
symptoms,”’ including further hallucinations and
delusions, and suicide. Naglich Testimony at vol. 3,
144-45. In addition, as experts testified, mentally ill
prisoners are at a substantial risk of decompensating and
being subject to prolonged pain and suffering when placed
in an 1isolated environment. In other words, ADOC’s
failure to provide adequate treatment and out-of-cell
time i1In mental-health units forces the most severely
mentally 11l patients to face yet another risk factor for
decompensation, even though their placement was for the
specific purpose of alleviating the symptoms of their
mental 1llness. Inadequate out-of-cell time and
treatment In this context therefore compounds the risk
of harm that i1s already iInherent 1In a nonfunctioning

mental-health care system.
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c. Lack of Hospital-Level Care

ADOC also creates a substantial risk of serious harm
to prisoners at the most severe end of the mental-health
spectrum, because i1t does not provide hospital-level care
or a hospitalization option for prisoners housed there.
According to experts from both sides, hospital-level care
or hospitalization should be available when patients pose
a danger to self or others and interventions in the SU
do not improve their condition: due to the harmful effect
of i1solation in an SU cell, staying In the SUs cannot be
a long-term solution for patients who experience repeated
episodes of deterioration.

Although many ADOC prisoners require hospital-level
care, very Tew actually receive 1it. Virtually all
psychiatric providers who testified agreed that they knew
or noticed ADOC prisoners who needed to be transferred
to a hospital. ADOC’s administrative regulations dictate
that those who are kept in the SU for over 30 days without
stabilizing should be considered for hospitalization; the
same provision also mandates that the treating

psychiatrist recommend a transfer to a state psychiatric
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hospital 1f the treatment team determines that all
mental-health iInterventions possible within ADOC have
been exhausted, and that the inmate has not responded to
those iInterventions. Joint Ex. 138, Admin. Reg. 8 634,
Transfer to State Psychiatric Hospital (doc no. 1038-168).
However, ADOC virtually never transfers patients to
hospitals, except iIn the case of prisoners nearing the
end of thelr sentence. Dr. Hunter and Associate
Commissioner Naglich corroborated this point, and Dr.
Kern could recall only four prisoners in the last six
years who were transferred to a hospital before the end
of their sentences. Dr. Kern explained that MHM tries
to deal with acutely 1ll patients” symptoms within ADOC
even though ADOC cannot provide hospital-level -care,
instead of pursuing hospitalization as required by the
administrative regulation, because the waiting list for
a bed 1n a hospital can be six months long or longer.
Several factors differentiate hospital-level care
from what 1s provided In ADOC, as defense expert Dr.

Patterson explained. Hospitals are able to offer a high
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level of monitoring for suicidal and decompensating
patients while not i1solating them in a cell: hospitals
or hospital-like environments are better at treating
severely mentally 11l patients because patients can leave
their rooms to request help from staff, instead of having
to wailt until correctional officers or mental-health
staff check on them; most of the patients’ iInteractions
in a hospital are based on doctor-patient or
nurse-patient relationships, rather than guard-prisoner
relationships; and the goal of the staff iIs to treat the
patients, rather than to incarcerate them. Dr. Kern also
admitted that dealing with patients who need
hospital-level care within an SU or RTU i1s challenging
because 1In those units, providers have a very limited
ability to give patients out-of-cell time. He also added
that, 1f he could, he would like to have SU patients
“four to six, possibly eight hours out of their cell
every day,” but that this i1s impossible because ‘“there

are not enough security staff.” Kern Testimony at 21.

In other words, without a hospitalization option or
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another method of providing hospital-level care, the
providers are forced to choose between the benefits of
close monitoring and restriction of activity and the
harmful effects of isolation and losing socialization
opportunities.

Both Dr. Patterson and Dr. Burns expressed strong
disapproval of ADOC’s failure to provide hospital-level
care. As Dr. Burns put 1t, waiting for an unstable
patient’s end of sentence to transfer him or her to a
hospital 1s akin to ‘“someone with chest pain who has to
wait until they’re released from prison to get taken to
a hospital to have the chest pain treated. We wouldn’t
do that in the case of chest pain. 1°m not sure why we
do 1t i1n the case of inmates with serious mental 1llness.”
Burns Testimony at vol. 1, 168-69. Dr. Patterson opined
that there should be a hospital-like setting or actual
hospitalization of patients with the most severe cases
of mental 1llness; he did not see any hospital-like
environment within the ten facilities he toured. He also

explained that placement in the stabilization unit, the
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highest level of care available within ADOC, should be a
time-limited treatment intervention, because the SU i1s a
highly 1i1solated setting and Ilikely to exacerbate
conditions of those prisoners experiencing acute symptoms;
and that i1f a patient is not stabilized in the SU, the
patient should be moved to a hospital. Patterson
emphatically stated, without any qualification, that
refusing to transfer patients to mental health hospitals
until the end of their sentences i1s simply “wrong,” and
that i1t puts the most severely 1ill patients at a
substantial risk of harm. Patterson Testimony at vol. 1,
174. In other words, for the most severe cases of acute
mental i1llness, there i1s no alternative to a hospital
setting, due to these stark differences iIn treatment
options and milieu.

The grave risk of serious harm in failing to provide
hospital-level care to severely ill prisoners was quite
obvious in the case of Jamie Wallace. Less than two
months before he testified 1In court, clinicians

recommended that Wallace be transferred to a hospital.
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Despite the clinical recommendation, ADOC chose not to
pursue hospital admission. In court, Wallace testified
that voices in his head told him to kill himself; and
indeed, he had attempted suicide multiple times. After
testifying i1In court, highly agitated and destabilized,
Wallace languished 1n a crisis cell and an SU cell before
ending his life. Less than two weeks had passed since
his testimony regarding inadequate mental-health care iIn

ADOC.

6. Inadequate Suicide Prevention and Crisis Care

Like its inpatient care, ADOC’s suicide-prevention
procedures and crisis care suffer from serious
deficiencies. Ildentification, treatment, and monitoring
of those who have heightened suicide risks are important
because they provide the last safety net before the worst
possible outcome in mental-health care: suicide.
Reflecting 1ts importance, courts have held that a
minimally adequate mental-health care system must have a

functioning suicide-prevention program. See, e.g., Ruiz
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v. Estelle, 503 F. Supp. 1265, 1339 (S.D. Tex. 1980)

(Justice, J.) (“[1]dentification, treatment, and
supervision of inmates with suicidal tendencies iIs a
necessary component of any mental health treatment

program.”), aff’d i1n part, rev’d 1In part on other grounds,

679 F.2d 1115 (5th Cir. 1982), opinion amended in part

and vacated in part, 688 F.2d 266 (6th Cir. 1982), cert.

denied, 460 U.S. 1042 (1983); Madrid v. Gomez, 889 F.

Supp. 1146, 1258 (N.D. Cal. 1995) (Henderson, C.J.)
(adopting the suilcide-prevention program standard from

Ruiz as part of “constitutional minima”); see also

Greason v. Kemp, 891 F.2d 829, 835-36 (11th Cir. 1990)

(“Where prison personnel directly responsible for inmate
care have knowledge that an inmate has attempted, or even
threatened, suicide, their Tailure to take steps to
prevent that inmate from committing suicide can amount

to deliberate indifference.””); Waldrop v. Evans, 871 F.2d

1030, 1036 (11th Cir. 1989) (finding that failure of a

prison staff member to notify competent authorities
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regarding the inmate’s dangerous psychiatric state and
self-harm may constitute deliberate indifference).

Prisoners are at an elevated risk of suicide due to
the conditions prevalent 1n ADOC facilities. As Dr. John
Wilson, the psychologist from MHM?s national Clinical
Operations Department, explained to MHM”’s program
director Houser, “[e]xperience and research confirm” the
following: *“Suicides 1increase with crowding, drugs,
assaults, Ilow staffing rates, lack of meaningful
programming, and significant changes 11n TfTacility
mission/population such that inmates are moving between
facilities more frequently or are uncertain about whether
they will be housed or ... when there is basic unrest at
a systems level, i1t can cause a spike.” Pl. Ex. 1224,
October 1, 2015 Email from Wilson to Houser (doc. no.
1117-24) at 2. Given the widespread presence of these
factors in ADOC, the need for effective suicide
prevention and crisis care cannot be overstated.

Suicide prevention consists of assessing and

managing suicide risk: assessing the risk entails using
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a suicide risk-assessment tool to i1dentify those who are
at heightened risk and the level of that risk; managing
the risk involves both short- and long-term care that
provides meaningful therapeutic contact to alleviate
suicide risk. Suicide prevention also involves
physically restricting suicidal prisoners” ability to
harm themselves. The short-term care provided to
prisoners who are undergoing acute mental-health crises
i1s called “crisis care.’

The standard of care i1n correctional mental-health
care and ADOC regulations require that a suicidal
prisoner be placed in a special cell that minimizes risks
of self-harm and suicide. These “crisis cells” or
“suicide-watch cells” must be free of structural designs
that would facilitate self-harm or suicide attempts, such
as tie-off points where prisoners can tie a ligature to
hang themselves; they also must be free of items that
prisoners can use to harm themselves, such as sharp 1tems

and ropes. Patients on suicide watch are stripped of
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personal belongings and regular clothes and given a
suicide-proof blanket and a suilcide smock.

Both correctional officers and mental-health staff
have the ability to place any prisoner on suicide watch,
after which a mid- or high-level provider is required to
conduct a thorough mental-health assessment that includes

1.° While on

the use of a suicide risk-assessment too
suicide watch, patients are to receive a high level of
care i1n order to resolve the crisis and return to a less
isolated and restrictive setting as soon as possible;
such care includes close monitoring, daily re-evaluation
of treatment plans, and frequent contacts with mid- or
high-level providers such as psychiatrists and
psychologists. IT a patient on suilcide watch i1s not

stabilized within 72 hours, mental-health staff 1is

required to evaluate the patient for admission to the

43. Suicide risk-assessment tools include a
checklist of risk factors and protective factors, such
as age, gender, length of sentence, contact with family,
and engagement in treatment, just to name a few. These
tools also require the clinician to make a holistic
assessment based on the answers and the appropriate
weight of each factor to estimate the overall risk of
suicide.
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stabilization unit. Discontinuing suicide-watch
procedures requires an order from a psychiatrist,
psychologist, or a nurse practitioner after an In-person
evaluation.

ADOC prisoners in crisis may alternatively be placed
in a crisis cell on mental health observation (MHO). MHO
refers to a similar, short-term monitoring status for
patients whose conditions are not as acute as those on
suicide watch but still merit an observational status,
or who have been recently released from suicide watch.
Patients on MHO may be released only by a psychiatrist,
psychologist, or nurse practitioner, but--unlike 1iIn
suicide watch--the patients are allowed regular clothes
and limited property.

ADOC”’s suicide-prevention efforts and crisis care
suffer from multiple i1nadequacies. First, ADOC and MHM’s
use of a suicide risk-assessment tool i1s too limited to
adequately identify those at high risk. Moreover, many
prisoners at heightened risk of suicide or self-harm do

not receive crisis care because of a severe shortage of
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crisis cells and staffing, and due to a culture of
skepticism towards threats of suicide. Second, suicidal
prisoners are often placed In unsafe environments both
because of the shortage of crisis cells and because many
crisis cells contain unsafe physical structures, such as
tie-off points, and dangerous i1tems that can be used for
self-harm. Third, prisoners who are identified as
suicidal receive I1nadequate monitoring and treatment.
Lastly, i1nappropriate releases from suicide watch and a
lack of follow-up care often push suicidal prisoners back
into crises again and again, driving up the demand for
crisis cells and diverting resources away from day-to-day,
long-term treatment.

ADOC’s 1nadequate crisis care and long-term
suicide-prevention measures have created a substantial
risk of serious harm, including self-harm, suicide, and
continued pain and suffering. ADOC has experienced a
dramatic increase in suicide rates In the last two years.
Alabama’s reported suicide rate was TfTive per 100,000

between 2000 and 2013; by fiscal year 2015-2016, the rate
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had shot up to over 37 per 100,000. This is more than
double the national average of 16 suicides per 100,000
prisoners 1In state and federal correctional systems.

Patterson Testimony at vol. 2, 27; see also U.S.

Department of Justice, Bureau of Justice Statistics,
Mortality in Local Jails and State Prisons,
2000-2013 - Statistical Tables (2015) at Table 28. In
the fiscal year starting in October 2016, the rate is
projected to be over 60 per 100,000, based on the first
three months of the year. See Pl. Ex. 1267, 2015-2016
Chart of ADOC Suicides (doc. no. 1108-38). Defense
expert Dr. Patterson testified that he does not know of
any prison system that has a suicide rate over 25 or 30
per 100,000. 1t 1s iIn the context of the magnitude of
the suicide rate at ADOC that the court now considers
ADOC’s failure to provide a functioning

suicide-prevention system.
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a. Fairlure to Provide Crisis Care to Those Who Need
It

ADOC fTails to provide suicide-prevention services
and crisis care to many prisoners who need 1it. This
failure stems from inadequate identification of those who
are at heightened risk of suicide, combined with a
culture of cynicism toward prisoners’” threats of suicide
and self-harm and a severe shortage of crisis cells. The
majority of suicides in ADOC are committed by prisoners
who are not on the mental-health caseload, which means
that many of the prisoners’ needs were never identified
through the intake or referral process, and no
intervention happened before their deaths. See PI. EXx.
1267, 2015-2016 chart of ADOC suicides (doc. no. 1108-38)
(showing eight out of 11 suicides between September 2015
and December 2016 committed by those who were not on the
mental-health caseload).

According to correctional mental-health experts on
both sides, the administration of a suicide
risk-assessment and management tool by a qualified

provider is widely recognized to be an essential part of
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mental-health care: it should be used as a part of the
intake screening process and whenever a prisoner
threatens or attempts to harm himself or actually does
so. The purpose of a suicide risk-assessment tool i1s to
assess whether a prisoner presents an increased risk of
suicidal behavior i1n order to manage that risk through
early 1intervention. As defense expert Dr. Patterson
explained, the suicide risk-assessment tool must be
completed In a face-to-face encounter by a high-level
provider or a mid-level provider with high-level
supervision, because the tool comes with clinical
guidelines and requires clinical judgment.

ADOC and MHM did not use a suicide risk-assessment
tool for many years and only recently began using one
only at intake. While examining ADOC’s mental-health
care 1In connection with this case, defense expert
Patterson noticed that no suicide risk-assessment tool
was being used, even though MHM had such a tool. Dr.
Patterson recommended that a risk-assessment tool be used

throughout the system, 1including at intake, upon
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placement in a crisis cell, and any other time a prisoner
Is deemed to have a heightened suicide risk. He also
specifically indicated that a casual assessment without
using a form is not acceptable--a form with appropriate
clinical guidelines should be used In each instance.

As a result of this exchange, which took place 1in
the summer of 2016--more than two years after this
lawsuit was  filed--MHM began using a suicide
risk-assessment tool at intake for new prisoners entering
ADOC.** However, contrary to Patterson’s recommendations,
MHM @s not using the assessment tool when prisoners
threaten or engage iIn self-harm or are placed In crisis
cells. For example, Dr. Patterson found no suicide risk
assessment had been completed for plaintiff Jamie Wallace
in December 2016 despite his repeated threats of
self-harm and suicide and his stay iIn a crisis cell
shortly before he killed himself. Prisoners who threaten

suicide frequently do not receive any Kkind of

44. No efforts have been made to administer the
risk-assessment tool to the vast majority of prisoners
in the system, who went through intake before that date.
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face-to-face assessment by high-level providers, let
alone one i1nvolving a risk-assessment tool. The failure
to perform proper suicide risk assessments to i1dentify
prisoners with a heightened risk of suicidal behavior
places seriously mentally i1ll prisoners at an “obvious,”
substantial risk of serious harm. Burns Testimony at
vol. 1, 63.

A chronic shortage of crisis cells also contributes
to ADOC’s failure to provide crisis care to those who
need 1it. While the exact number of crisis cells
sufficient for any given prison system depends on the
needs of the population and the treatment options
available, 1t is clear that the number of crisis cells
in ADOC 1s grossly 1nadequate. Witness after
witness--including Associate Commissioner Naglich and
MHM managers--agreed that having two crisis cells for
3,800 prisoners at the Staton-Draper-Elmore complex, two

crisis cells for 1,900 prisoners at Bibb, and two crisis
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cells for 2,700 prisoners at Fountain, is insufficient.®
MHM”s medical director Hunter testified that the number
of crisis cells in each of the 15 major facilities within
ADOC 1s insufficient. In addition to the low number of
crisis cells across the system, the backlog of placements
at the Bullock stabilization unit has contributed to the
shortage: when the SU does not have a bed for the most
acutely 1ll prisoners, often due to the presence of
segregation inmates, mentally 1ill prisoners end up
staying in crisis cells for much longer than 72 hours,
though the explicit purpose of crisis cells iIs to serve

as a short-term placement while the prisoner stabilizes.*

45. Plaintiffs’ expert Vail testified that
inadequate outpatient and routine care would Increase the
need for crisis care, and inadequate crisis care would
also iIncrease the number of those who are placed on
suicide watch over and over again, reinforcing the need
for more crisis cells. Documentary evidence of prisoners
being repeatedly placed on suicide watch supports this
conclusion.

46. The O dorm at Kilby, a small cell block with 13
cells, has been used as overflow crisis cells for the
rest of the system. Transferring suicidal prisoners from
their home iInstitution to crisis cells at a different
institution, while preferable to housing them in a place
that 1s not suilcide-proof, poses a host of problems.
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Because ADOC has a limited number of cells to work
with, ADOC and MHM staff gamble on which prisoners to put
in them and frequently discount prisoners’ threats of
self-harm and suicide, instead of properly evaluating

suicide threats by having a qualified provider administer

First, 1t takes multiple correctional officers to
transport a prisoner, which exacerbates the problem of
correctional-officer shortages and may not even be
possible depending on the staffing level at the time the
crisis 1iIs happening. Second, 1t Jeopardizes the
prisoner’s mental state even further, since changing the
environment of someone who is already In crisis can add
to the distress the prisoner is experiencing. Dr. Tytell
referred to the transfer experience as potentially
“traumatic.” Tytell Testimony at . Third, 1t
interferes with continuity of care, where the team that
was familiar with the patient’s symptoms and treatment
iIs no longer iIn charge of treatment, and a new team of
providers must get up to speed to treat a new patient,
all In the context of time-sensitive care.

A related issue that arose during the trial 1s how
to characterize the 0 dorm at Kilby. Trial testimony
showed that the O dorm i1s sometimes also used as a
segregation overflow for Kilby. PI. Ex. 1257, Duty Post
Log for O Dorm (doc. no. 1097-20) (showing “seg walk” and
“seg shower” as part of tasks completed by correctional
officers in 0 dorm). This practice makes i1t more likely
that Kilby will run out of crisis cells. It also raises
the same concerns that experts and MHM providers
expressed regarding housing suicidal prisoners 1In a
segregation unit or housing mental-health patients with
heightened treatment needs and iIncreased vulnerability
near segregation inmates in general, as explained In more
detail In the section on segregation practices.

146



Case 2:14-cv-00601-MHT-TFM Document 1285 Filed 06/27/17 Page 147 of 302

a suicide risk-assessment tool. For example, i1n CQI
meetings and multidisciplinary staff meetings, MHM staff
discussed “call[ing] their bluff” and “tak[ing] the
gamble” on prisoners who threatened to commit suicide or
severely injure themselves. PIl. Ex. 720, February 2014
Quarterly CQl Meeting Minutes (doc. no. 1044-14) at
MHM029579; see also PI. Ex. 718, April 2015 Quarterly CQl
meeting minutes (doc. no. 1044-12) at MHMO029570
(discussing concerns about feigning suicidality to avoid
being sent to segregation and that 1t 1i1s ADOC’s

responsibility to find a safe place fTor “genuinely

suicidal i1nmates” (emphasis in original)). Discussions
during these meetings included statements such as “99 %
often do not act on their threats.” PIl. Ex. 721, January
2015 Quarterly CQl meeting minutes (doc. no. 1044-15) at
MHM029614. Staff meeting minutes and medical records of
patients also included conclusory statements suggesting
that prisoners who are claiming suicidality and self-harm
tendencies are in fact malingering or seeking “secondary

gains’--such as getting out of a segregation cell, or
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getting away from an enemy, or debt problems. In response
to MHM staff’s use of this type of language In medical
records, MHM”s  Chief Psychologist, Dr. Woodley,
instructed staff to not use “malingering” and “secondary
gain” i1n written documentation because one “cannot know
[a prisoner’s] motivations for certain.” PIl. Ex. 721,
January 2015 Quarterly CQI meeting minutes (doc. no.
1044-15) at MHM029614. Contrary to this instruction, MHM
staff continued to write off prisoners” threats of
self-harm as motivated by iInmate-to-inmate debt or
secondary gains, rather than conducting a proper
assessment. In the March 2015 monthly operations report,
MHM reported to ADOC that there have been “occasions
where the i1nmate would not be placed on watch despite
claiming to be suicidal, especially 1f the inmate is well
known to the treatment staff as having a history of
bluffing and/or no actual attempts.” Joint Ex. 328,
March 2015 Monthly Operations Report (doc. no. 1038-673)
at 14. A progress note from Jamie Wallace’s medical

records dated five days before he committed suicide was
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representative of this culture: 1t noted that Wallace was
“using crisis cell/threats to get what he wants.” Joint
Ex. 496, Jamie Wallace Medical Records (doc. no.
1037-1062) at ADOC0399861. In sum, MHM staff frequently
treat threats of self-harm as behavioral rather than
mental-health 1issues, writing off threats 1instead of
delving deeper to address underlying mental-health needs
through a mental-health evaluation and suilcide risk
assessment.?’

This skeptical approach towards threats of self-harm
poses substantial and obvious risks. First, those who
should be on suicide watch may not receive the crisis
care that they need and may kill or harm themselves.
Gambling with threats of self-harm 1s dangerous:

obviously, as experts and MHM staff agreed, not all

47. Some correctional officers also fTail to take
threats of self-harm seriously, and even worse, respond
in dangerous ways. As Dr. Hunter testified, ADOC
officers have responded to prisoners” threats of
self-harm with sarcasm or cracked jokes about suicidality,
and even challenged i1nmates to TfTollow through with
suicide threats; on several occasions, ADOC officers
essentially called a prisoner’s bluff and then that
person attempted suicide.

149



Case 2:14-cv-00601-MHT-TFM Document 1285 Filed 06/27/17 Page 150 of 302

prisoners who express suicidality are feigning it, and a
number of prisoners do in fact become suicidal and engage
in self-harm. Furthermore, the risk of misinterpreting
a prisoner’s motivation is heightened by MHM”’s fTailure
to use a suicide risk-assessment tool after an instance
or threat of self-harm. Second, hostile attitudes
towards prisoners in mental health crises can “cause

inmates to become more aggravated and agitated,” making
it more difficult to treat the inmate. Houser Testimony
at vol. 2, 160. Third, prisoners who make threats or
engage in self-harm but are not actively suicidal may
nevertheless suffer from underlying mental-health issues
that need to be addressed.

As experts from both sides agreed, no bright line
distinguishes “behavioral problems” from “mental-health
problems”: even 1f someone is engaging in self-harm for
“secondary gains,” a high-level clinician should evaluate
the underlying mental-health issues, for four reasons.

First, the presence of suicidality iIs not a yes-0r-no

question; according to the experts, 1t 1i1s well
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established that suicide risk iIs on a continuum, and a
meaningful suicide-prevention program requires
monitoring for an increased risk of suicide. Second,
even 1In the absence of genuine suicidal 1deation,
engaging In self-harm 1s a mental-health issue because
It Indicates suffering from psychological distress and a
lack of proper coping mechanisms to resolve problems.
Therefore, 1instead of 1ignoring those who resort to
self-harm to seek attention, staff should provide

assistance.”® Third, as Dr. Burns cautioned, chalking up

48. Interestingly, on the topic of “secondary gains,’
plaintiffs® expert Vail posited that with a functioning
protective-custody system, In which prisoners who feel
unsafe can be moved away from their enemies, the problem
of trying to determine who i1s genuinely suicidal would
be alleviated. While all prison systems have conflicts
among prisoners and a risk of inmate-on-inmate violence,
he explained, prisoners in other correctional systems who
feel unsafe generally pursue other avenues to protect
themselves, such as requesting protective custody or
transfer, rather than requesting to be placed on suicide
watch. According to Vail, prisoners generally do not
request suicide watch solely Tfor protection because
suicide cells are not, generally speaking, a desirable
environment. This testimony suggests that to the extent
non-suicidal ADOC prisoners actually are electing such
an undesirable cell environment for protection, either
the protective custody system iIs inadequate, or general
population dorms are ridden with so much violence that
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instances of self-harm to behavioral problems not
deserving of treatment may actually encourage such
behavior: research iIn behavioral management shows that
negative reinforcement of self-harm i1s more likely to
prompt the prisoner to engage in more dramatic and even
lethal self-harm. Finally, people who -engage 1in
self-harm can also accidentally kill or severely injure
themselves without having a specific iIntent to do so;
therefore, monitoring and assessment are necessary even
iIT a prisoner’s suicidality 1s deemed not genuilne.

To emphasize, the court does not mean to suggest that
a prisoner must always be kept on suicide watch upon a
threat of suicide; as experts noted, some threats of
suicide or self-harm are not genuine. However, as the

experts explained, these threats should not be written

it 1s rational for prisoners to choose suilcide-watch
cells over the dangerous environment of general
population. Vail’s observations also indicate that
improving the protective-custody system and addressing
the underlying problem of prisoner safety could be a safe
and effective way of ensuring that only those who need
crisis cells are placed there; 1t would also be a solution
that does not involve placing suicidal prisoners at a
substantial risk of serious harm by taking a gamble on
whether prisoners are actually suicidal.
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off without the use of an appropriate suicide
risk-assessment tool by a qualified provider iIn a
face-to-face evaluation. Based on the overall assessment
of the evidence, the court finds that ADOC’s current
practice was devoid of any system to ensure that suicidal

prisoners are appropriately evaluated.

b. Placement of Prisoners in Crisis In Dangerous and
Harmful Settings

Due to the chronic shortage of crisis cells, ADOC
frequently places those on suicide watch In 1nhappropriate
environments, such as offices for correctional staff
(also called “shift offices’), libraries, and segregation
cells. These 1nappropriate placements put suicidal
prisoners at a grave risk of self-harm and suicide.

ADOC and MHM have repeatedly placed suicidal
prisoners iIn dangerous environments due to a lack of
available crisis cells. MHM?’s Dr. Hunter complained to
ADOC 1n his March 2015 monthly operating report that ADOC
officers at some fTacilities were placing prisoners on

suicide watch in cells that are not crisis cells to avoid
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having to travel. He was also aware of at least a dozen
times when prisoners 1in crisis at Bibb Correctional
Facility were placed 1n shift offices over the weekend
while waiting for transportation to another TfTacility.
ADOC’s Dr. Tytell recalled multiple instances in 2015 in
which prisoners iIn crisis were being housed In shift
offices for multiple days; he admitted that this practice
was 1nappropriate but commented, “[Y]ou have to work with
what you got.” Tytell Testimony at . During a 2016
ADOC tour, Dr. Haney found a prisoner who was housed iIn
a mental-health office;* the prisoner had been there for
over a day without receiving any treatment, even though
he was deemed to be suicidal. Lastly, at least one
documented case of suicide In the last three years
occurred while a prisoner awaiting crisis-cell placement
was housed in a room behind a shift office.*® Houser

Testimony at vol. 3, 55.

49. Dr. Haney also noted that this prisoner was
locked 1n the office with no access to a bathroom.

50. A related problem iIs the inadequate
mental-health staffing at prisons that provide only
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This practice of placing suicidal prisoners in unsafe
environments increases the risk that prisoners will
engage in self-harm, including suicide attempts. The
consensus among the experts from both sides, as well as
MHM and ADOC staff, was that housing a suicidal Inmate
in a space like a shift office is quite dangerous: not
only are these places full of i1tems that can be used for
self-harm, but, depending on where the prisoner is placed,
such placements can also cut off suicidal prisoners from
the treatment that they desperately need.

Placing suicidal prisoners in cells that are either
in or adjacent to death row or segregation also poses a
number of problems. Holman Correctional Facility’s
suicide-watch cells are located on death row. As

plaintiffs” expert Dr. Haney explained, the

outpatient mental-health care: those who are confined in
crisis cells, or even more 1nappropriate settings, such
as shift offices or libraries, do not have access to
mental-health care over the weekend, because most
outpatient-only prisons do not have mental-health staff
on weekends. In other words, despite their “crisis’
condition, suicidal prisoners In these facilities are
often left In a crisis cell or a non-suicide-proof
environment Tfor multiple days waiting to see a
mental-health staff member.
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“Juxtaposition of prisoners who are potentially suicidal
with prisoners who are under a sentence of death” 1is
“extremely problematic” for those in the throes of a
mental health crisis. Haney Testimony at vol. 1, 101-02;
Joint Ex. 459, Haney Expert Report (doc. no. 1038-1043)
at 35. Defense expert Dr. Patterson agreed: bringing
prisoners 1in crisis TfTrom general population iInto a
death-row unit would make them more Jlikely to
decompensate, because death-row units are not designed
to be therapeutic; moreover, death-row units are largely
self-contained and are subject to their own regulations
that are likely harsher and more punitive than the
regulations iIn an ordinary unit. Dr. Patterson also
expressed concern that death-row inmates would retaliate
against inmates 1i1n crisis cells, creating even more

stress for these vulnerable prisoners.”’

51. ADOC also sometimes places crisis-care inmates
in stabilization units. This is problematic not so much
for the suicidal inmates but for the others: according
to Dr. Hunter of MHM, housing suicidal prisoners 1In
crisis cells within an SU negatively 1i1mpacts MHM’s
ability to care for the severely mentally 11l already in
the unit.
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c. Inadequate Treatment In Crisis Care

The care provided to prisoners on suicide watch is
also grossly i1nadequate. ADOC and MHM fail to provide
adequate treatment to patients in crisis cells and, to
make matters worse, frequently keep them in crisis cells
for much longer than appropriate or necessary.

As Dr. Burns credibly opined, out-of-cell counseling
sessions fTor prisoners on suicide watch are iImportant
both because they can help eliminate suicidal thoughts
and because they assist providers 1i1n meaningfully
modifying treatment plans to address the causes of a
crisis. However, prisoners on suicide watch and
mental-health observation are not consistently receiving
out-of-cell appointments with counselors.

Prisoners are frequently kept for extended periods
of time in crisis cells, iInstead of being transferred to
an RTU or SU for intensive, longer-term treatment.
According to ADOC’s administrative regulations, anyone
who 1s on suicide watch for more than 72 hours should be

considered for placement 1In a mental-health unit. As
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experts on both sides agreed, crisis-cell placement is
meant to be temporary and should not last longer than 72
hours, because the harsh effects of prolonged isolation
in a crisis cell can harm patients” mental health.
However, since as far back as 2011, MHM has, by its own
report, considered transferring prisoners In crisis to
treatment units only In a small fraction of the crisis
placements that last longer than 72 hours. See Pl. EX.
1190, 2011 Contract-Compliance Report (doc. no. 1070-8)
at 22 (in 2011, only 20 % of those housed in crisis cells
for over 72 hours were considered for transfer); Pl. Ex.
105, 2014 Contract-Compliance Report (doc. no. 1070-105)
at 11 (in 2014, 29  %); PI. Ex. 115, 2016
Contract-Compliance Report (doc. no. 1070-3) at 11 (in
2016, 13 %). MHM”s CQl manager testified that extended
stays 1n crisis cells are “sometimes” necessary because
there i1s a “full house” in the appropriate treatment unit.
Davis-Walker Testimony at vol. 2, 102. See also PI. Ex.
1219, September 2014 Emails between MHM and ADOC (doc.

no. 1047-10)(discussing a prisoner who was on suicide

158



Case 2:14-cv-00601-MHT-TFM Document 1285 Filed 06/27/17 Page 159 of 302

watch for 25 days at Bibb, waiting for a transfer to
Bullock SU).

Contrary to the CQl manager’s characterization,
documentary evidence showed that prisoners are iIn fact
frequently kept in crisis cells for much longer than 72
hours. See Pl. Ex. 721, January 2015 Quarterly CQl
Meeting Minutes (doc. no. 1044-15) at 4 (showing examples
of long crisis-cell stays, such as 240 hours at Limestone,
429 hours at Staton, and 620 hours at Ventress, and
suggesting that weekend hours were not being counted);
Pl. Dem. Ex. 141, 2016 Crisis Cell Placements (doc. no.
1156-2) (showing that a majority of fTacilities have
multiple prisoners being housed i1In crisis cells for
longer than 144 hours, some of them exceeding 200 hours,
in 2016). At St. Clair, Dr. Haney confirmed that one
of the prisoners he interviewed had been housed In a
barren suicide-watch cell i1In the 1infirmary for Tive
months--well beyond the intended duration of crisis-cell
stays. These extremely lengthy stays iIn crisis cells

contribute, iIn turn, to a shortage of crisis cells
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throughout the system. They also 1illustrate that
prisoners are not getting the treatment they need to
stabilize and be moved out of crisis cells, or that ADOC
and MHM are leaving these mentally ill prisoners 1in
extremely i1solated environments Tfor [longer than

appropriate.

d. Unsafe Crisis Cells

Despite their purpose of preventing self-harm and
suicide, crisis cells In ADOC facilities are unsafe.
First, crisis cells are ridden with physical structures
that provide easy opportunities to commit suicide.
Experts from both sides agreed that having crisis cells
free of tie-off points i1s a critically important feature
of suilcide prevention 1In prisons. The National
Commission on Correctional Health Care (NCCHC), a
professional organization that promulgates standards for
correctional health care and provides accreditation to
facilities that follow those standards, requires that

crisis cells be free from tie-off points that can be used
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for self-injurious behavior.> ADOC’s history makes
clear the critical 1mportance of this issue: all but one
suicide within ADOC in the last two years happened by
hanging. However, many of ADOC’s crisis cells have
easily accessible tie-off points, such as sprinkler heads,
hinges, Tfixtures, and vents, making them 1incredibly
dangerous for suicidal prisoners. In fact, defense
expert Dr. Patterson stated that making crisis cells
suicide-proof is the “number-one issue” to be addressed.
Patterson Testimony at vol. 1, 296.

Examples of unsafe crisis cells abound. As Dr. Haney
noted and the court saw firsthand during prison Vvisits
in February 2017, in the Bullock SU, where some prisoners

on suicide watch are kept, sprinkler heads are located

52. While professional standards like those
promulgated by NCCHC do not necessarily set the
constitutional floor for minimally adequate
mental-health care under the Eighth Amendment,
substantial deviations from accepted standards can
indicate an Eighth Amendment violation. See Steele v.
Shah, 87 F.3d 1266, 1269 (11th Cir. 1996) (holding that
providing care where the quality i1s “so substantial a
deviation from accepted standards” can constitute
deliberate indifference). Moreover, ADOC’s contract with
MHM requires MHM to comply with those standards.
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directly above the sink and the toilet, making i1t easy
for suicidal prisoners to climb up to tie a ligature on
the sprinkler head. In fact, that is how Jamie Wallace
committed suicide while housed in an SU cell at Bullock.
As plaintiffs® experts observed, crisis cells iIn St.
Clair, Kilby, and Holman all have tie-off points; MHM’s
Houser also admitted that many crisis cells across ADOC
facilities are out of compliance with NCCHC standards for
suicide cells because they have tie-off points.

Unsurprisingly, MHM staff have repeatedly expressed
concerns about the safety of crisis cells in multiple
facilities, as reflected In contract-compliance reports
and CQI meeting minutes: iIn 2011, staff expressed concern
about the unsafe features of crisis cells at Fountain;
in 2012, staff reported concerns about the safety of
Ventress crisis cells; 1n 2016, MHM”s contract-compliance
report stated that crisis cells in Holman are unsafe
because of the open bars on the doors.

Another dangerous aspect of many ADOC crisis cells

Is the difficulty of monitoring the prisoner inside. The
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design of the cell doors and windows and the layout of
the facilities often prevent a direct line of sight into
the cell. For example, Dr. Haney testified that
suicide-watch cells at Donaldson, Ilocated 1in the
infirmary and known as Z-Cells, had grates over the
windows that made i1t very difficult to see iInto a cell
even when standing directly in front of a door and peering
in. At St. Clair, Dr. Haney noted that suilcide-watch
cells were located 1n a hallway in the infirmary; they,
too, were hard to see into and easy to ignore. Pl. Dem.
Ex. 107, St. Clair Suicide Watch Cell (doc. no. 1125-62).
Associate Commissioner of Operations Culliver noted that
even though Holman crisis cells have barred fronts, It
Is nonetheless 1mpossible to see iInto these cells from
the officers’ cube located closest to them. Culliver
also acknowledged that the solid crisis-cells doors at
many facilities, including Bullock, Donaldson, Fountain,
Kilby, and St. Clair, make i1t impossible for an officer
or mental-health provider on the unit to see iInto the

cells and check on the prisoners housed within them
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without walking up to the door and looking through the
small glass window.

ADOC”’s practice of allowing prisoners in cells to
cover the windows with paper or other material
exacerbates the visibility problem. Dr. Haney noticed
this practice in Donaldson, Holman, St. Clair, and Bibb,
describing 1t as incredibly problematic because i1t blocks
any type of monitoring entirely. Dr. Haney witnessed a
particularly disturbing incident while touring Bibb. He
entered the infirmary and went to speak with the
prisoners housed iIn the crisis cells. As he was speaking
to one, a lawyer touring the facility with him discovered
that a prisoner iIn another crisis cell was, at that very
moment, attempting to hang himself--the prisoner had
somehow procured a cord to wrap around his neck and had
attempted to cover the window with a blanket. Allowing
prisoners to cover the windows of their cells 1is
dangerous iIn any context, but 1t 1is particularly

unacceptable for prisoners known to be suicidal. Due to

the visibility problems with many ADOC suicide-watch
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cells, defense expert Patterson opined that suicidal
prisoners should be under direct, constant observation
while in those cells. He also explained that camera
observation by an officer at the control station may not
be sufficient, because by the time that officer notices
a suicide attempt, 1t might be too late; moreover, the
officer likely has other responsibilities that would
preclude careful monitoring of any single cell.

The dangerousness of crisis cells and the significant
risk of harm caused by such conditions are compounded by
ADOC’s rampant fTailure to prevent iIntroduction of
dangerous 1items iInto crisis cells. Admittedly, the
parties in 2014 reached a settlement that prohibits ADOC
officers from providing disposable razor blades to
prisoners on suicide watch and in segregation. See
January 16, 2015 Order Denying Motion for Preliminary

Injunction (doc. no. 84).° However, the problem of

53. Defendants argued that inappropriate i1tems found
in crisis cells can no longer be part of the case because
of this settlement. However, the problem i1s broader in
scope: the settlement agreement to discontinue providing
razor blades by no means discharges ADOC’s responsibility
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dangerous i1tems in crisis cells has continued, according
to a number of ADOC officials and MHM staff. Suicidal
prisoners have access to 1Inappropriate items--such as
sharp i1mplements--either because they bring the items
with them when placed on suicide watch and correctional
officers do not search them, or because correctional
officers or 1iInmate “‘runners” who perform various
housekeeping tasks around the unit bring the items to the
crisis cells. MHM’s Houser stated that prisoners have
access to improper items in safe cells at a number of
facilities, including specifically Donaldson, St. Clair,
Staton, and Holman; she was not sure whether this problem
had been addressed at any of these facilities. Dr. Hunter
of MHM and Associate Commissioner Culliver both testified
that finding sharp objects in a suicide-watch cell has
been a problem at Bibb, despite the installation of flaps
on cell doors that were iIntended to stem the flow of
contraband. Lastly, Holman’s crisis cells are

particularly problematic, as Associate Commissioners

to ensure that objects with which suicidal prisoners can
engage In self-harm are not found iIn crisis cells.
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Naglich and Culliver admitted: although passing prisoners
are able to slip i1tems to those housed iIn crisis cells
at a number of fTacilities, this sort of exchange 1is
particularly easy at Holman, where the crisis cell doors
have open bars. Yet, when asked what MHM had done to
address this 1issue, Houser responded that after each
incident, MHM staff would ‘“ask [ADOC] to please do a
better job.” Houser Testimony at vol. 3, 16. She could
not identify any other efforts either by MHM or ADOC to

address this issue.”

e. [Inadequate Monitoring of Suicidal Prisoners
The unsafe features of crisis cells heighten the
importance of monitoring prisoners for signs of
decompensation or suicide attempts. However, ADOC’s

monitoring practices are woefully inadequate.

54. The risk of allowing suicidal prisoners access
to sharp implements i1s obvious. However, as Dr. Burns
explained, sharp 1items pose a serious risk even to
prisoners who do not have any intention of Kkilling
themselves but engage in cutting; It is easy to cut too
deep by accident and cause potentially fatal bleeding.
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According to ADOC’s administrative regulations and
the standard of care for mental-health care In prisons,
suicide-watch checks should take place at staggered, or
random, iIntervals of approximately every 15 minutes,
rather than exactly every 15 minutes. For prisoners on
mental-health observation, these staggered checks should
occur approximately every 30 minutes. Staggered
intervals prevent prisoners from timing their suicide
attempts, because otherwise they can predict exactly when
checks will occur. Such monitoring procedures are all
the more crucial when suicidal i1nmates are housed 1In
cells that have little visibility: as plaintiffs® expert
Vail bluntly stated, without regular checks, “[Y]ou have
no tdea i1f they’re alive or dead.” Vail Testimony at
vol. 1, 96.

Dr. Burns and Dr. Haney both testified that many of
the monitoring logs they had seen during their site
visits and document review had pre-printed times or had
handwritten pre-filled times at exact intervals. This

practice reflects prison staff’s lack of understanding
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that checks should be performed at staggered intervals,
and makes i1t impossible to ensure that staggered checks
are actually happening. Associate Commissioner Naglich
admitted that staff are not permitted to use monitoring
logs with pre-printed times, but that some continue to
use them. She also testified that officers and staff
are not permitted to handwrite times and sighatures 1in
advance of, or in lieu of, their actual checks. However,
during the post-trial prison tours, the court came across
multiple logs where times at 15- or 30-minute intervals
had been pre-filled, even though the parties had agreed
during the trial to correct this practice, and the court
had ordered compliance with the agreement several weeks
before the tours. This evidence of non-compliance
greatly troubled the court, as i1t showed that policy
changes are not being implemented on the ground even when
a court order i1s involved.

For the most acutely suicidal, constant--rather than
staggered-interval--watch 1Is necessary. As Dr. Burns

opined, correctional systems must have a constant-watch
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procedure for i1ndividuals whose risk of suicide i1s the
highest, due to their engagement 1In self-Injurious
behavior or threat of suicide with specific plans: i1f a
prisoner is waiting for an opportunity to kill himself,
it Is too dangerous to walk away, and he must be
constantly observed. For this reason, the NCCHC
standards classify constant-watch procedures as an
“essential” standard, and MHM is contractually obligated
to follow all NCCHC standards.>®

ADOC and MHM had not provided constant watch for
acutely suicidal 1nmates prior to Jamie Wallace’s death.
During the trial, i1n the wake of Jamie Wallace’s suicide,
the court urged the parties to propose iInterim measures
to prevent more suicides. Plaintiffs then filed a motion
for temporary restraining order seeking to iInstitute
constant watch and other suilcide-prevention measures.

Plaintiffs® Emergency Motion for Temporary Restraining

55. NCCHC promulgates two types of standards:
essential and important. As the terms would iIndicate,
the distinction between the two denotes the relative
importance of each standard. The essential standards are
mandatory conditions for accreditation by NCCHC; only 85 %
compliance with important standards is required.
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Order (doc. no. 1075). The parties reached an interim
agreement in early January. Phase 2A Interim Relief
Order Regarding Suicide Prevention Measures (doc. no.
1102). The agreement mandated a constant-watch procedure
for those deemed acutely suicidal and forbade using
pre-printed or pre-filled forms for other types of
suicide watch. While defense counsel represented to the
court that it was Commissioner Dunn’s intent to keep the
constant-watch procedure until told otherwise by the
court or experts, the court also heard testimony that the
current implementation of suilcide-prevention measures
and constant watch is not sustainable.*® The parties
defined “constant watch” as a ‘“procedure that ensures

one-on-one visual contact at all times, except to the

56. In addition, there were allegations of
non-compliance with the constant watch procedures at
Kilby. See Plaintiffs®™ Motion to Renew the Temporary
Restraining Order Regarding Suicide Prevention
Procedures (doc. no. 1171). This allegation of
non-compliance will be discussed In infra Part V.D.

A separate issue iIs whether Commissioner Dunn’s
representation that he will enforce the iInterim agreement
indefinitely i1s binding on ADOC or his successors. This
issue i1Is taken up In Part V.D.
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extent that the physical design allows an observer to
maintain an unobstructed line of sight with no more than
two people on suicide watch at once.” Interim Agreement
Regarding Suicide Prevention Measures (doc. no. 1102-1).
MHM”s Houser testified that the implementation has been
difficult because some facilities do not have a layout
conducive to constant watch, due to the location of the
windows on cell doors and structures that obstruct a
direct line of sight into crisis cells. As a result, MHM
has had to transfer some prisoners to other facilities.
Another obstacle In the implementation stems from a lack
of sufficient correctional staffing: for example, the
Holman crisis cells, located on death row, are unsafe for
mental-health staff, because without sufficient
correctional staffing on duty, prisoners often throw
objects from second and third tiers at the mental-health
staff conducting constant watch on the Tfirst tier.
Finally, according to Houser, the annual budget for a
permanent constant-watch procedure 1is projected to be

over $4 million, but MHM was initially provided only
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$200,000 to meet the immediate needs of the interim

agreement mandating constant watch.>’

. Inappropriate Release from Suicide Watch and
Inadequate Follow-up

Prisoners are routinely released from suicide watch
improperly and receive i1nadequate follow-up care after
their release from suicide watch. These practices create
a substantial risk of recurring self-injurious behavior
and suicide.

As experts from both sides explained, suicidal
prisoners should be released only with the approval of a
psychiatric provider (psychiatrist or nurse practitioner)
who has made a TfTace-to-face assessment that their
condition was sufficiently stabilized to warrant 1t. In
2016, MHM reported to ADOC that i1t was discharging
patients from suicide watch without a face-to-face

assessment; the decisions were based instead on whatever

57. Houser explained that prior to the interim
agreement, MHM could not staff constant watch under the
current contract amount and was not expected to do so,
even though NCCHC standards mandate constant watch.
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information lower-level mental-health staff communicated
over the phone to on-call doctors and nurse practitioners.
A nurse practitioner at Donaldson and St. Clair testified
that generally she will not authorize the release of a
prisoner from suicide watch at St. Clair without seeing
him 1n person; however, when she is not at St. Clair (a
significant majority of the hours in the week), staff
call Dr. Hunter to authorize the release remotely.
Associate Commissioner Naglich admitted that this
practice of authorizing suicide-watch release without a
face-to-face evaluation was not specific to any
particular facilities, but that i1t reflected a general
shortage of psychiatrists; she further agreed that i1t put
the prisoners at risk of premature release. Evidence
also showed that prisoners have, on occasion, been
released from suicide watch by correctional staff without
any mental health assessment at all; this 1s even more
unacceptable. See, e.g., PI. Ex. 436, September 19, 2014
Email between Houser and ADOC (doc. no. 1074-26)

(notifying Naglich about a death-row Inmate who was
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released from a crisis cell by ADOC officer, without
notice or approval by mental-health staff).

According to experts on both sides, follow-up care
IS necessary upon release from suicide watch both for
prisoners on the mental-health caseload and for those who
are not. For those who are already on the mental-health
caseload, fTollow-up care entails 1ncorporating what
providers learned from the most recent crisis iInto the
prisoner’s treatment plans and modifying interventions
In order to address the factors that contributed to the
self-injurious behavior or suicidal ideation. For those
who were not on the caseload, follow-up care allows
providers to assess whether the prisoner’s risk of
self-injury remains low, and to determine whether the
prisoner should be added to the mental-health caseload
to address underlying mental-health issues. As Dr. Burns
credibly opined, the failure to provide follow-up care
that addresses the root of self-injurious behavior

creates a substantial risk that the self-injurious
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behavior will continue and result In serious Injury or
death.

The fTollow-up care provided to many prisoners upon
their release from suicide watch at ADOC is woefully
1nadequate. Both Dr. Haney and Dr. Burns observed
multiple 1i1nstances of prisoners who were released
directly from crisis cells back into segregation, with
little or no follow-up treatment In subsequent weeks.
For example, experts observed that plaintiffs L.P.,
R.M.W., and C.J. and prisoner J.D. all had a pattern of
cycling between crisis cells and segregation with little
follow-up treatment after crisis-cell release. As
explained further later, prisoners iIn segregation--even
those on the mental-health caseload--have little access
to meaningful treatment, due to severe staffing shortages
that prevent prisoners from being brought out of their
cells and a lack of group activities.

Once again, Jamie Wallace provides a concrete example
of the lack of follow-up care and the resulting harm.

During his testimony, he repeatedly insisted that he
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rarely received therapeutic care when not on suicide
watch. Dr. Burns corroborated his testimony, noting that
despite his very acute mental 1llness, Wallace had only
one individual counseling session in the two-month period
following a suicide watch placement 1n 2015, and that his
treatment plan did not change or reflect the fact that
he came off of suicide watch in late August 2016. The
same lack of follow-up care was repeated In 2016: he was
discharged from suicide watch two days before he
committed suicide; iIn those two days, he received no
follow-up care.

In sum, the combination of inadequate identification
of needs for crisis care, unsafe cells, I1nadequate
monitoring, and 1nadequate treatment has created a
substantial and grave risk of serious harm for ADOC’s
prisoners who have a high risk of engaging 1n

self-injurious behavior and suicide attempts.
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7. Inappropriate Use of Disciplinary Actions

ADOC has an unacceptable practice of disciplining
mentally ill prisoners for behavior that stems from their
mental 1llnesses and doing so without adequate regard for
the disciplinary sanctions” 1impact on mental health.
Mentally 1ll prisoners are routinely disciplined for
harming themselves or attempting to do so. These
punitive practices in turn subject mentally 11l prisoners
to a substantial risk of decompensation and iIncreased

suffering. Cf. Coleman v. Wilson, 912 F. Supp. 1282,

1320 (E.D. Cal. 1995) (Karlton, J.) (““[B]eing treated
with punitive measures by the custody staff to control
the inmates®™ behavior without regard to the cause of the
behavior, the efficacy of such measures, or the iImpact
of those measures on the inmates®™ mental illnesses”
violated seriously mentally 1ll prisoners” Eighth

Amendment rights); Casey v. Lewis, 834 F. Supp. 1477,

1548-49 (D. Ariz. 1993) (Muecke, J.) (finding that using

lockdowns to punish seriously mentally i1ll prisoners”
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behavior stemming from their 1illness constitutes an
Eighth Amendment violation).

Imposing disciplinary sanctions on prisoners for
engaging In self-Injury creates an additional risk of
harm beyond that stemming from inadequate treatment. As
plaintiffs® expert Burns explained, because ADOC’s
practice treats self-injury solely as a behavioral
problem rather than a mental-health problem, 1t fails to
address the underlying mental-health 1issues through
treatment; responding to self-harm iIn this manner 1is
likely to escalate the self-injurious behavior,
potentially resulting iIn serious physical injury or even
death. Furthermore, 1f a disciplinary action results iIn
segregation, mentally ill prisoners are at an even higher
risk of harm--as will be discussed 1In detail
later--because of the detrimental effects of isolation
and of the limited access to treatment, both of which can
In turn worsen underlying mental i1llness.

The practice of punishing prisoners for engaging in

self-harm 1s common and system-wide at ADOC, despite a
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written policy purporting to prohibit 1t. ADOC’s
administrative regulation states that, although they are
not exempt from compliance with rules and regulations,
inmates “will not be punished for symptoms of a mental
illness.”® Joint Ex. 128, Admin. Reg. § 626 (doc. no.
1038-151). ADOC has engaged 1i1n a practice of
automatically disciplining prisoners who engage in
self-injurious behaviors. In fact, Naglich’s Office of
Health Services deemed this practice problematic as early
as 2013, when i1t conducted an audit of services provided

in Donaldson. As a result, MHM”s  post-audit

58. Defendants elicited testimony from various
practitioners and prisoners that 1t 1s sometimes
appropriate to discipline a prisoner for a violation of
administrative rules despite the fact that he suffers
from a mental 1llness. But plaintiffs have not disputed
this point. Instead, they have offered evidence to show
that many mentally ill prisoners are punished as a direct
result of their mental 1illness, which the experts
credibly testified is harmful. For example, defense
counsel asked multiple prisoners, including plaintiff
Jamie Wallace and class member M.P., whether it was
“appropriate’ to be disciplined for having a
contraband--a razor blade, for example--in the cell;
however, these prisoners actually had received
disciplinary sanctions for engaging in self-injurious
behavior, not for having contraband.
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corrective-action plan stated that ADOC 1i1s to stop
“automatically apply[ing] disciplinary sanctions to male
inmates who engage in self-injurious behavior.” PIl. EX.
689, MHM Corrective Action - Donaldson May 2013 (doc. no.
1069-5) at ADOC045459.°° The person responsible for
implementing this change was Dr. Ron Cavanaugh of OHS,
who was to review fTiles of prisoners who may have been
sanctioned for symptoms of mental 1illness and send
instructions on how to deal with self-injurious behavior
to ADOC officials in charge of supervising the
disciplinary process.

Although the 2013 corrective-action plan required
follow-up action to address this issue, ADOC did not take
meaningful action to change this practice, and prisoners
continue to face sanctions for self-injurious behavior.
Associate Commissioner Naglich’s staff could find no

documentation of any Tfile reviews conducted by Dr.

59. While the corrective-action plan for Donaldson
specifies “male i1nmates,” Associate Commissioner Naglich
testified that she understood the policy change--to cease
automatic disciplinary sanctions for engaging 1n
self-harm--applied to both male and female prisoners.
Naglich Testimony at vol. 2, 135.
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Cavanaugh or iInstructions sent to Associate Commissioner
Culliver or the regional coordinators, who according to
Naglich were the officials responsible for enforcing this
policy change. Associate Commissioner Culliver was
likewise not aware of any policy change or new
instructions regarding self-harm and disciplinary
sanctions. Dr. Tytell, who replaced Dr. Cavanaugh after
his death and was aware of this issue at Donaldson,
testified that he and Associate Commissioner Naglich have
discussed that 1i1mposing disciplinary sanctions for
self-injury continued to be a problem, including In the
RTU and SU. However, Dr. Tytell has done nothing to
monitor, let alone address, this issue. When asked what,
1T anything, she personally has done to implement this
policy change, Associate Commissioner Naglich admitted
that she had reviewed only one single prisoner’s
disciplinary record; in that case, she intervened to
recommend that convictions be removed based on the
indications in his medical records that he was

decompensating at the time of the infraction.
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Not surprisingly, i1in 2016, plaintiffs” expert Dr.
Burns credibly concluded that ‘“desperate acts to get the

attention of MHM staff and necessary services,” including
self-injury and suicide attempts, “often result in
disciplinary action and placement iIn segregation where
mental health treatment is even more difficult to access.”
Joint Ex. 460, Burns Expert Report (doc. no. 1038-1044)
at 29. She also saw evidence of prisoners with untreated
serious mental i1llness being “essentially punished for

symptoms of their psychiatric 1llness,” such as prisoners
with bipolar disorder being placed in disciplinary
segregation Tfor untreated manic behaviors. Burns
Testimony at vol. 1, 27-28.

A related problem 1s ADOC”s inadequate mental-health
evaluation process fTor prisoners Tacing disciplinary
charges. Not taking mental health into consideration
when determining appropriate sanctions 1S dangerous

because certain sanctions, such as placement 1In

segregation, expose mentally 1ll prisoners to a
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substantial risk of worsening symptoms and significantly
reduced access to monitoring and treatment.

Under ADOC’s administrative regulations,
disciplinary actions against prisoners whose
mental-health code i1Is MH-1 or above require consultation
with mental-health staff: once a prisoner on the caseload
iIs charged with a disciplinary infraction, MHM’s
mental-health counselors are required to conduct a
mental-health evaluation and complete a computerized
module. Ostensibly, this system allows the counselor to
have 1i1nput 11nto the disciplinary process and to
communicate 1In writing to the disciplinary hearing
officer: (1) whether “mental health i1ssues affected the
inmate’s behavior at the time of the charge”; (2) whether
there are “mental health 1issues to be considered 1in
disposition if found qguilty”; and (3) whether
mental-health staff would be present at the hearing.
Joint Ex. 467, Mental Health Consultation to the
Disciplinary Process, Inmate File of Jamie Wallace (doc.

no. 1038-1052) at ADOC031346.
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However, the system fTalls far short i1n practice:
these mental-health evaluations are often brief and
perfunctory, and the counselors conducting them
understand their role to be limited to an assessment of
capacity or knowledge of their infraction, rather than
providing input on the mental-health implications of any
punishment. For example, Sharon Trimble, an MHM
counselor at Kilby, testified that her evaluation process
entails informing the prisoner of the charge against him,
describing the incident at 1issue, letting him explain
what happened, and making sure that he understands the
reasons for a disciplinary hearing. This, In her view,
amounts to an assessment of the prisoner’s competency;
her evaluation concludes when the prisoner “say[s] that
[he] did 1t.” Trimble Testimony at _ . She does not
otherwise assess whether the prisoner’s behavior is
related to his mental i1llness, and she has never made
recommendations as to the appropriateness of possible
sanctions, including whether placement In segregation was

contraindicated by the prisoner’s mental i1llness.
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Strikingly, Associate Commissioner Naglich herself
did not have a clear understanding of the purpose of the
consultation process. While she understood that the
consultation process should address whether “the mental
health issues contribute[d] to the conduct,” she was
unsure about whether i1t involved anything else. Naglich
Testimony at vol. 2, 15. She understood the second
question in the module--whether mental i1llness should be
considered In determining the punishment--to relate not
to the appropriateness of various sanctions in light of
the prisoner’s mental i1llness but rather to be largely
duplicative of the first question, regarding culpability.
She believed 1t to be asking “how cognizant or
responsible was the inmate at the time of the charge and
should that be considered i1n the disposition i1f he’s
found guilty.” 1Id.

As explained in the next section, and as agreed by
experts on both sides, i1t i1s critical that mental illness
be considered iIn determining punishment for infractions

because placing mentally i1ll prisoners iIn segregation
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significantly increases the risk of decompensation.
ADOC’s failure to ensure that mental-health staff can and
in fact do express their views as to whether particular
prisoners will be harmed by placement in segregation (or
some other disciplinary sanction) creates a substantial
risk of serious harm.

Moreover, the disciplinary consultation process
consistently fails to perform even the limited functions
Trimble and Naglich ascribed to 1t. ADOC’s 2013 audit
of Donaldson and a quality-improvement study conducted
by MHM around the same time recognized that mental-health
consultations were often acting as little more than a
rubber stamp. The Donaldson audit found that “answers
provided by [mental health] appeared to conflict with
patients” clinically documented mental health
status”--in other words, the consultation documentation
from mental-health staff did not reflect the diagnoses
in the medical record of the prisoner who was being
disciplined. PI. Ex. 689, MHM Corrective

Action - Donaldson May 2013 (doc. no. 1069-5) at
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ADOC045459. MHM found that “95 % were declared competent
to stand hearing with no qualifiers for MH factors,” and,
relatedly, “that [MHM”’s] staff did not understand how to
fill out form.” Pl. Ex. 715, July 2013 Quarterly CQI
Meeting Minutes (doc. no. 1044-9) at 4. Not surprisingly,
MHM counselor Trimble was aware of only one iInstance in
the course of five years in which a prisoner was not
sanctioned because his behavior was considered a result
of his mental 1llness.

The consequences of ADOC’s policy of disciplining
prisoners for engaging in self-harm combined with the
dysfunctional consultation process are frequently
egregious: when they attempt to hurt or kill themselves,
mentally 11l prisoners are routinely found guilty of and
punished for “intentionally creating a security, safety,
or health hazard,” and often are placed In segregation.
For example, Jamie Wallace was given disciplinary
sanctions and sent to segregation for self-injury and
suicide attempts multiple times between 2013 and his

suicide 1In 2016. See Joint Ex. 467, Inmate File of Jamie
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wallace (doc. no. 1038-1052) at ADOC031352 (Jan. 8, 2013,
for cutting his neck with a metal top of a smokeless
tobacco can); ADOC031661 (Feb. 3, 2013, attempting to
hang himself); ADOC031341 (Nov. 12, 2013, penetrating his
ears and bottom lip with a metal object); ADOC031528 (May
25, 2014, intentionally cutting his left wrist); see also
Pl. Dem. Ex. 2, Summary of J.W. Suicide Attempts (doc.
no. 1058-16) (showing six occasions of being sent to
segregation for inflicting self-harm, and 12 disciplinary
actions for self-harm In total). Records of plaintiff
L.P. also reflect that he has received disciplinary
segregation for self-harm incidents; plaintiff R.M.W. and
class member M.P. testified that they have received
multiple disciplinary actions for intentionally creating
a security, safety, or health hazard when they had cut
themselves. These iInstances of punitive response can
also lead to even graver harm: Dr. Hunter, the medical
director of MHM, acknowledged that the combination of a
recent disciplinary action and the prospect of a

segregation placement was a common factor among prisoners
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who committed suicide. The trend i1n suicides since
October 2015 corroborated this testimony. In sum, ADOC’s
disciplinary process has inflicted actual harm and
created a substantial risk of serious harm for mentally

11l prisoners.

8. Inappropriate Placement and Inadequate Treatment in
Segregation

Segregation--also known as restrictive housing or
solitary confinement--generally refers to the
correctional practice of keeping a prisoner in a cell for
22 .5 hours or more a day, usually in a single-person cell,
only letting the prisoner out for brief “yard” time and

showers.®® In ADOC, segregation takes two different forms:

60. As Dr. Haney explained in his testimony before
Congress, exercise time for segregation prisoners hardly
involves a “yard.”’ PI. Ex. 1272, 2012 Congressional
Testimony of Dr. Craig Haney (doc. no. 1126-3) at 5-6.
Rather than an open space with greenery, the exercise
yards that the court observed at ADOC fTacilities for
segregation prisoners were often small and fenced in with
concrete surfaces. Some of the facilities allow only one
inmate at a time In a “cage,” a subdivided section of the
yard that i1s fenced in and hardly bigger than the
segregation cell itself. Some of the yards, such as the
one in Kilby, also had fences totally enclosing the yard,
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disciplinary and administrative. Disciplinary
segregation 1s a type of punishment whereby prisoners are
allowed to have extremely limited personal property in
their cells and lose privileges such as telephone use and
family visits. Administrative segregation Is used to
separate prisoners from the general population, generally
for safety reasons; prisoners in administrative
segregation do not TfTormally lose privileges, but are
still subject to some property restrictions and receive
little out-of-cell time.

Trial testimony revealed that segregation has a
profound 1mpact on prisoners”’ mental health due to the
harmful effects of isolation; this Impact i1s worse for
those who are already mentally i1ll. According to the
experts, the risk of decompensation increases with the
duration of isolation and the severity of the prisoner’s
mental i1llness.

Plaintiffs ask the court to declare that, due to the

risk of harm, mentally i1ll prisoners as a general matter

including a fenced ceiling, truly evoking the feeling of
a cage.
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should never be placed In segregation. However, the
court sees no need to reach that broad conclusion, for
here, the evidence 1is overwhelming that the ADOC’s
current segregation practices pose an unacceptably high
risk of serious harm to prisoners with serious
mental-health needs. As the testimony of experts and
defense witnesses made abundantly clear, ADOC lacks a
functioning process for screening out prisoners who
should not be placed In segregation due to mental i1llness
or ensuring that they are not sent there for dangerously
long periods, and mentally i1ll prisoners In segregation
receive 1nadequate treatment and monitoring. It is
simply undeniable that these practices pose a grave
danger to many mentally 1ll prisoners placed 1in
segregation.

This section discusses the ways in which ADOC’s
segregation practices place these prisoners at a
substantial risk of serious harm. After explaining the
consensus developed i1n recent years regarding the harmful

psychological effects of segregation in general and on
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mentally 11l prisoners in particular, the discussion
turns to the specific risks of harm posed by ADOC’s
segregation practices. Finally, the court discusses the
heightened level of danger segregation poses to those
prisoners with the most serious mental-health needs--that
iIs, those who have conditions classified as serious

mental i1llnesses.

a. Background on Segregation

1. Consensus among Correctional and Mental-Health
Professionals on Segregation

Mental-health and correctional professionals have
recognized that Ilong-term 1isolation resulting from
segregation, or solitary confinement, has crippling
consequences for mental health. Dr. Craig Haney, who has
studied the psychological effects of solitary confinement
for more than 30 years, explained that isolation of the
type experienced by prisoners iIn segregation has harmful
psychological effects even on those who are not mentally
ill, and even mentally healthy prisoners can develop

mental 1llness such as depression, psychosis, and anxiety
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disorder during a prolonged period of 1i1solation.
Summarizing years of research i1In his field, Dr. Haney
explained: “[T]he nature and magnitude of the negative
psychological reactions ... underscore the stressfulness
and painfulness of this kind of confinement, the lengths
to which prisoners must go to adapt and adjust to it, and
the risk of harm that i1t creates. The potentially
devastating effects of these conditions are reflected in
the characteristically high numbers of suicide deaths,
and incidents of self-harm and self-mutilation that occur
in many of these units. ... These effects are not only
painful but can do real harm and inflict real damage that
IS sometimes severe and can be irreversible. ... They can
persist beyond the time that prisoners are housed in
isolation and lead to long-term disability and
dysfunction.” Joint Ex. 459, Haney Expert Report (doc.

no. 1038-1043) at 130-31; see also Davis v. Ayala, 135 S.

ct. 2187, 2210 (2015) (Kennedy, J., concurring)
(summarizing case law and historical texts that

“understood[] and questioned” the “human toll wrought by
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extended terms of isolation” and observing that “research
still confirms what this Court suggested over a century
ago: Years on end of near-total isolation exact a
terrible price.”) The psychological harm from
segregation can also lead to symptoms like hallucinations,
chest pain, palpitations, anxiety attacks, and self-harm,
even among previously healthy people. Burns Testimony

at vol. 1, 209; see also Palakovic v. Wetzel, 854 F.3d

209, 225-26 (3d. Cir. 2017) (summarizing the “robust body
of legal and scientific authority recognizing the
devastating mental health consequences caused by
long-term isolation in solitary confinement,” including
“anxiety, panic, paranoia, depression, post-traumatic
stress disorder, psychosis, and even a disintegration of

the basic sense of self-identity,” as well as physical
harm). The depth of the psychological 1mpact of such
isolated confinement conditions on human beings was also
reflected 1In Senator John McCain’s observation about his

prisoner-of-war experience iIn Vietnam: “[Solitary

confinement] crushes vyour spirit and weakens your
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resistance more effectively than any other form of
mistreatment. Having no one else to rely on, to share
confidences with, to seek counsel from, you begin to
doubt your judgment and your courage.” Pl. Ex. 1272,
2012 Congressional Testimony of Dr. Craig Haney (doc. no.

1126-3) at 9 (quoting from Richard Kozar, John McCain:

Overcoming Adversity (2001) at 53).

The serious psychological harm stemming from
segregation 1iIs even more devastating for those with
mental illness. As Dr. Haney explained, mentally 1ll
prisoners are highly likely to decompensate iIn such an
isolated environment, and it is more difficult to deliver
treatment to those in segregation units. In other words,
mentally 1ll prisoners In segregation are hit with a
double-whammy: they are exposed to a heightened risk of
worsening symptoms, whille having less access to treatment
they need. As a result of the growing body of evidence
on the destructive effects of segregation, a general
consensus among correctional and psychiatric

professionals, while not necessarily establishing a
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constitutional floor, has developed In the last ten years:
placement and duration of segregation should be strictly
limited for mentally ill prisoners. For example, as the
experts explained, the National Commission on
Correctional Health Care has issued a position statement
declaring that mentally 1ll prisoners should not be
placed In segregation absent extenuating circumstances,
and even in those circumstances, the stay should be

shorter than 30 days.®

61. See National Commission on Correctional Health
Care, Solitary Confinement Position Statement on Solitary
Confinement, 2016; Burns Testimony at vol. 1, 204.

As Dr. Haney explained, prison systems around the
country are also moving away from using solitary
confinement iIn general--even for healthy people--unless
it 1s absolutely necessary. See, e.g., Joint Ex. 459,
Haney Expert Report (doc. no. 1038-1043) at 133
(referencing Rick Raemisch, My Night in Solitary, N.Y.
Times (Feb. 20, 2014), available at
http://www.nytimes.com/2014/02/21/opinion/my-night-in-s
olitary.html (describing the experience of the head of
the Colorado Department of Corrections spending 20 hours
in a segregation cell and the efforts to bring down the
number of mentally 11l prisoners 1In administrative
segregation to single digits among 500 prisoners in
segregation); Terry Kupers, et al., Beyond Supermax
Administrative Segregation: Mississippi’s Experience
Rethinking Prison Classification and Creating
Alternative Mental Health Programs, 36 Crim. Just. &
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Defense witnesses agreed that mentally i1ll prisoners
should rarely be placed iIn segregation for prolonged
periods of time. Dr. Hunter, MHM’s medical director,
testified that 1t 1i1s “generally recognized” 1in the
profession, including within ADOC, that prolonged
segregation is deleterious to mental health, because of
the combination of sensory deprivation and sensory
overload: a severe lack of stimulation arises when
confined to one space for over 23 hours a day without any
meaningful social iInteractions; sensory overload comes
from the chaotic environment of segregation units, filled
with loud noises and malodors. Hunter Testimony at .
ADOC’s chief psychologist Dr. Tytell and MHM psychiatrist
Dr. Kern also agreed that overwhelming research shows
that prolonged isolation has gravely detrimental effects
on mental health, especially for those with pre-existing

mental 1llness. Lastly, Ayers, a defense expert, opined

that based on his experience as a correctional

Behav. 1037 (2009) (describing the reforms 1in the
Mississippi Department of Corrections significantly
reducing the population In administrative segregation and
its effect on misconduct, violence, and use of force)).
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administrator, mentally 1ll prisoners should generally
not be placed in segregation; if they are, i1t should only
occur with the explicit approval and hands-on involvement
of mental-health staff, and such prisoners should be
placed on a fast-track to be moved into more therapeutic

settings.

11. ADOC’s Segregation Units

The court heard overwhelming evidence, including
from experts on both sides, that the conditions in ADOC’s
segregation units pose serious risks for mentally ill
prisoners--beyond the 1i1nherent psychological risks of
segregation. ADOC prisoners receive very little
out-of-cell time; they are left idle for almost all hours
of the day with very little property allowed in the cell;
the physical conditions of the segregation cells are
often deplorable; and the design of the cells often makes
it difficult to monitor the well-being of the prisoners.
Associate Commissioner Culliver testified that they “try

to give them five hours a week” of out-of-cell time,
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which means that even when ADOC officers are able to meet
their goal, prisoners spend on average over 23 hours per
day inside of a cell. Culliver Testimony at . As for
idleness, not only do segregation prisoners lack access
to programming, but they are allowed very few items in
their cells to occupy themselves: only a Bible and their
current legal paperwork. As Dr. Haney credibly testified
based on his extensive experience, It Is quite unusual
for segregation inmates to be denied access to any other
books or a radio. Furthermore, segregation units within
ADOC are 1in significant disrepair, exacerbating the
inherent stress of being confined to a small cell and
worsening its impact on mental health. As reflected by
photographs admitted into the record and as the court
witnessed firsthand during facility visits, segregation
cells are often poorly lit, with little natural light and
only small grated windows, if any. The court observed
that they are often filled with the smell of burning
paper and urine; some are extremely dirty with what

appears to be dried excrement smeared on the walls and
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floors; and loud noises travel through the segregation
units, some of which house from anywhere between 20 to
50 people on multiple levels.®® The court witnessed an
overpowering sense of abandonment and despair, with a
prolonged stay crushing all hope.®

The combination of the lack of any meaningful
activity or social contact and the stressors of living
in a dilapidated, filthy, and loud housing unit for
almost 24 hours per day results in a heightened risk of

decompensation for mentally 1i1ll prisoners and a

62. Dr. Haney also observed that Bullock’s
segregation unit has a practice of removing mattresses
from cells so that prisoners cannot rest on them during
the day, which he described as “extraordinarily
draconian.” Haney Testimony at vol. 1, 117. PI. Dem.
Ex. 60, Bullock Main Camp, B Dorm (doc. no. 1125-20).
The court also observed that Kilby’s large segregation
unit (also known as “big seg’) has extremely small cells
that are only a foot or two longer than the length of a
single-sized mattress and only a narrow strip of space
that barely fits a toilet, in a stifling unit of fFifty
cells stacked on top of each other without any
ventilation or transparent windows facing outside. Pl.
Dem. Ex. 80 & 81, Kilby C Dorm (docs. no. 1125-38,
1125-39).

63. The court notes that the worst thing that could
happen i1n this context is for the correctional officers
and ADOC officials to get accustomed to such conditions.
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heightened risk of developing serious mental-health needs
for those who were initially healthy. In addition, as
Dr. Haney credibly testified, i1t is much more difficult
for staff to detect decompensation of prisoners while
they are housed i1In segregation: when prisoners remain in
their cells around the clock, mental-health staff have a
harder time observing the patient and diagnosing
illnesses effectively, and correctional officers and
fellow prisoners also lack sufficient regular contact
with the prisoner to notice the onset of symptoms of

mental illness. This difficulty adds to the danger.®

64. Admittedly, ADOC uses double-celling 1In some
segregation units, which means putting two prisoners iInto
a single segregation cell. At first blush, this practice
might seem to mitigate the harmful effects of solitary
confinement. However, double-celled segregation has an
even more severe impact on the mental health of prisoners.
Dr. Haney credibly explained that double-celled prisoners
“0In some ways ... have the worst of both worlds: they are
“crowded” in and confined with another person iInside a
small cell but—-and this i1s the crux of their “isolation’-
simultaneously isolated from the rest of the mainstream
prisoner population, deprived of even minimal freedom of
movement, prohibited from access to meaningful prison
programs, and denied opportunities for any semblance of
“‘normal” social interaction.” Joint Ex. 459, Haney
Expert Report (doc. no. 1038-1043) at 109.
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The design of ADOC’s cells and units iIn which they
exist poses additional obstacles for effective monitoring
In segregation units. ADOC segregation units often lack
visibility into cells, both because of small windows on
the doors, which are often grated or difficult to see
through, and because of the layout of the cells and the
units. Unfortunately, as experts from both sides
testified, because of understaffing, officers cannot
constantly walk near the cells and are generally unable
to monitor what i1s going on inside. This means that
mentally 11l prisoners in segregation--including those
identified as mentally ill, those with undiagnosed mental
illnesses, and those who develop mental i1llness while in
segregation--are at a heightened risk for decompensation
without anyone noticing.

These problems exist throughout ADOC facilities. For
example, Easterling’s unit has tiny windows on doors that
do not allow correctional officers to observe inside
without being directly in front of the door; as Dr. Haney

credibly testified, correctional officers often do not
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feel safe standing very close to the door because they
risk having bodily fluids or food thrown at them through
the food-tray slot or the cracks between the door and the
wall. (Indeed, the court was repeatedly warned not to
walk too close to the doors for that reason during
facility tours.) As the court saw firsthand, Donaldson
and St. Clair facilities have the same problem of very
little visibility into the cells from the officers”
station, due to small windows and dim lighting. Lastly,
Bibb”s segregation units might be the most egregious 1iIn
terms of visibility: each housing unit has 1i1ts own
segregation unit of a few cells shut off from the rest
of the unit, down a long hallway and through a door, with
no line of sight from the central officer station and
officers entering the space to check on the prisoners
only periodically. Dr. Haney was surprised that such
units were maintained, because prisoners In these cells
have no way of alerting officers i1t anything was going
wrong; they are completely dependent for their safety

upon periodic trips that officers make from the central
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officer station. In fact, Dr. Haney recommended that
Bibb”s segregation units be closed i1mmediately: he
explained that he has never recommended any unit to be
closed immediately in his four decades of doing this work,
but he thought the risk of harm was too great at Bibb
because so little monitoring 1is available. Defense
correctional expert Ayers’s testimony also raised

concerns: he credibly testified to his suspicion that,

because of understaffing and safety concerns,

correctional officers were not walking down the hallway
away from the central cube at Bibb as frequently as they

claimed.

b. ADOC’s Segregation of Mentally 111 Prisoners

The evidence clearly establishes that placements of
mentally 1ll prisoners iIn segregation endangers those
prisoners, and that the risk of serious harm to those
prisoners increases based on the seriousness of the
prisoner’s illness, the length of the stay in segregation,

and the dangerous conditions discussed above. Against
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this backdrop, the court explains the ways 1In which
ADOC”s placement practices and treatment of mentally ill
prisoners iIn segregation create a substantial risk of

serious harm.

1. ADOC”s Segregation-Placement Practices

Due to the risks of decompensation created by
segregation in general and by ADOC’s segregation units
in particular, i1t is critically important that ADOC
consider a prisoner’s mental health condition when
deciding whether to place the prisoner iIn segregation,
and if so, for how long. But here, overwhelming evidence
makes clear that ADOC does not ensure that those with a
heightened risk of serious harm from mental i1llness are
not placed In segregation or that they are not sent there

for dangerously long periods. ® In particular, as

65. Experts from both sides explained that
alternatives to placing mentally ill prisoners 1In
segregation exist. Prison systems across the country,
ranging from Maine to Mississippi, have reduced the
number of prisoners iIn segregation generally, and
significantly reduced the mentally ill population 1in
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discussed earlier, ADOC does not have a Tfunctioning
system for evaluating mental-health risks when deciding
whether to place prisoners In segregation; i1t also fails
to evaluate these risks when determining the length of
any segregation placement. The result is that prisoners
whose mental 1llness makes them likely to be harmed by
segregation are placed there anyway.

ADOC”’s current process fTor placing prisoners 1in
segregation does not adequately consider the impact of
segregation on mental health. As explained 1In the
section on disciplinary sanctions, ADOC’s administrative
regulations mandate that during disciplinary proceedings,
mental-health staff provide input to ADOC regarding the
impact of mental 1llness on the prisoner’s competency at

the time of the offense and at the time of the hearing

segregation. Joint Ex. 459, Haney Expert Report (doc.

no. 1038-1043) at 133. For example, California operates

a separate housing unit that i1s devoted to mentally ill

prisoners who have committed disciplinary infractions.

These units provide 20 hours of out-of-cell time per week,
as well as structured and unstructured therapeutic
activities. Arizona has begun similar reforms, providing

more programming and out-of-cell time to mentally 1ill

prisoners who committed disciplinary infractions. Haney
Testimony at vol. 2, 154-55; Ayers Testimony at .
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and give recommendations for the disposition of the
offense and the type of sanctions that should be Imposed.
However, as discussed earlier, MHM staff and ADOC
officials expressed confusion as to what role, 1f any,
mental-health staff should play in the disciplinary
process, and mental-health staff largely have
rubber-stamped ADOC’s decisions to send mentally ill
prisoners to segregation.

Even when MHM has recommended against placing a
particular prisoner or a group of mentally 11l prisoners
In segregation, there is evidence that ADOC has ignored
such input. As MHM”s program director Houser testified,
ADOC has overridden MHM”s recommendations that prisoners
whose mental-health code i1s above MH-3 (which requires
residential treatment in a mental-health unit) should not
be placed In segregation; she also gave an example of a
prisoner who was put 1In segregation despite MHM’s
recommendation. She further explained that because MHM
IS not authorized to move any prisoners, ADOC can

override MHM?s clinical judgment and house RTU patients
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in segregation. Indeed, ADOC correctional staff are not
required to Tfollow the recommendations of the
mental-health staff in disciplinary proceedings.
Likewise, while regulations require that prisoners 1in
segregation undergo periodic mental-health evaluations,
ADOC 1s not required to move the prisoner 1I1f the
mental-health evaluation reveals that continued
placement iIn segregation would be detrimental to the
prisoner’s mental health. Joint Ex. 127, Admin. Reg.
8 625 (doc. no. 1038-150) (““The ADOC psychologist or
psychological associate will consult with the Warden or
designee when their |[segregation] mental health
assessment indicates that continued placement 1In
[segregation] 1is contraindicated by changes 1in the
inmate’s mental status and Tfunctioning. Alternative
strategies to facilitate the inmate’s mental

stabilization will be offered.”).®®

66. There iIs sufficient evidence that these
mental-health evaluations In segregation are inadequate,
which will be discussed later in section V.B.10.
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For their part, MHM staff have been hesitant to
oppose ADOC on the placement of mentally ill prisoners
in segregation. MHM staff discussed ADOC’s use of
segregation on mentally i1ll prisoners during a staff
meeting in 2013, expressing frustration that ADOC was
over-using segregation on mentally 1ll prisoners: the
meeting summary read, “DOC 1s over using segregation on
MH Inmates. They want to punish them. We must be diligent
in calling i1t from a treatment perspective 1In
disciplinary consult. Put MH as factor 1i1n the bad
behavior. Long term segregation can be detrimental mental
well-being. ... Do not recommend a disciplinary action.
Say MH 1s a major factor. We are reluctant to do it
because of influence of DOC.” PI. Ex. 715, July 2013
Quarterly CQIl Meeting Minutes (doc. no. 1044-9) at 4.

ADOC also fails to ensure that prisoners with serious
mental-health needs are not subjected to extremely
lengthy periods of segregation. Dr. Haney described
examples of several plaintiffs and one former class

member who have bounced between segregation units and
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suicide-watch cells over lengthy periods of time; three
were never put on the mental-health caseload despite
repeated instances of self-harm. See Pl. Dem. Ex. 131,
Movement History of Exemplar Plaintiffs (doc. no.
1126-10). In particular, plaintiff C.J.’s
eight-year-long movement history shows that he has been
In segregation or suicide-watch cells for all of those
eight years; his mental-health code was eventually
elevated to MH-2, but his treatment plan did not change

despite his clear deterioration over the years.® See

67. Plaintiff C.J. is also an example of prisoners
who experience what was referred to during the trial as
“segregation rotation,” whereby a prisoner i1s sent from
one segregation unit at a facility to another segregation
unit at another Tfacility every few months. C.J.’s
movement history 1indicated that he has been rotating
among three different segregation units In the last eight
years, averaging eight months at each facility at a time.
PI. Dem. Ex. 131, Movement History of Exemplar Plaintiffs
(doc. no. 1126-10). This practice, according to
Associate Commissioner Culliver, i1s used to “give staff
a break” and ‘““give the inmate an opportunity to restart.”
Culliver testimony at . Culliver did not know how many
people were on segregation rotation currently, or how
many mentally 11l prisoners are on segregation rotation.

This practice adds an additional set of risk factors

to the already debilitating and harmful practice of
housing mentally 1ll patients 1In segregation for
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Joint Ex. 459, Haney Expert Report (doc. no. 1038-1043)
at A39.%

Not surprisingly given ADOC”’s disregard for
segregation’s 1i1mpact on mental health, mentally 1ill
prisoners are overrepresented iIn ADOC segregation. While
only 14 % of the ADOC population is on the mental-health
caseload, mentally 1ll prisoners make up 21 % of those
In segregation. Looking at individual facilities year

by year, most facilities” segregation units have a far

prolonged periods of time. Dr. Haney testified that
moving mentally ill prisoners from one environment to
another disrupts treatment, because of lack of continuity
of care and providers: a new set of staff must get to
know the patient, and the usefulness of the information
that staff have already gathered on the person gets lost
when the prisoner is transferred. C.J. testified that he
often has to start anew with new counselors at each
facility, and when he goes back to the old facility after
a year or two of absence, the former counselor is often
no longer working there because of the high turnover rate.
Furthermore, as Dr. Haney testified, frequent transfers
of mentally 11l prisoners have an adverse impact on their
mental health because they have a more difficult time
adjusting to new environments than those who are not
mentally 1ll.

68. Dr. Haney also stated that cycling between
segregation and general population may also indicate that
those prisoners are likely suffering from the
after-effects of prolonged stays In segregation, which
are leading to more disciplinary infractions.
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higher rate of mentally 1ll prisoners compared to the
general population: throughout 2014, 2015, and 2016, Bibb,
Easterling, Kilby, St. Clair, Staton, and Ventress each
had a disproportionately high number of mental-health
patients In  segregation; Holman and Limestone’s
segregation population also had a disproportionately high
number of mental-health patients more than half of the
time period. Only four of the 12 major male
facilities--Bullock, Donaldson, Fountain, and
Hamilton--did not have disproportionate numbers of
mental-health patients iIn segregation for most of the
three years.®® See PI. Dem. Ex. 127, Overrepresentation
of the Mentally 11l in Segregation, 2014-2016 (doc. no.
1126-8).

Experts on both sides were alarmed by ADOC’s
systematic overuse of segregation Tfor mentally 1ill
prisoners, who are most vulnerable to the risk of

deterioration iIn such an i1solated environment. Ayers, a

69. The plaintiffs”’ summary chart and MHM”s monthly
operations reports count Draper and Elmore as part of
Staton, because the three facilities are In the same
complex.
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defense expert TfTor correctional administration who
reviewed ADOC records, was troubled by forms he saw for
administrative segregation 1in which the reason for
segregation placement was “psychiatric.” Dr. Haney and
Dr. Burns were also troubled by the number of prisoners
with unaddressed mental 1i1llnesses they encountered 1In
segregation units. In sum, ADOC lacks a functioning
process for screening out prisoners who should not be
placed in segregation due to mental 1llness or ensuring

that they are not sent there for dangerously long periods.

11. Treatment and Monitoring in Segregation Units

ADOC prisoners with serious mental-health needs must
contend not only with dangerous and unhealthy conditions
In segregation units but also with significantly less
access to mental-health treatment. Mental-health
patients’ needs are considerably greater i1n segregation
due to the harsh effects of isolation, yet instead of
receiving more treatment to mitigate these effects,

prisoners in segregation have less access to care than

214



Case 2:14-cv-00601-MHT-TFM Document 1285 Filed 06/27/17 Page 215 of 302

in general population and are not adequately monitored
for signs of decompensation. The court heard extensive
evidence that, due to staffing shortages, mental-health
treatment and monitoring in segregation are gravely more
limited than in general population, and nonexistent at
some Tacilities. This denial of minimal medical care
contributes to the substantial risk that prisoners in
segregation with serious mental-health needs will
decompensate, experience increased pain and suffering,
or worse, harm or kill themselves.

As Houser, MHM’s program director, credibly
testified, even though mental-health patients” needs are
considerably greater 1In segregation due to the harsh
effects of isolation, prisoners in segregation are not
allowed to leave their cells for mental-health groups or
therapeutic activities. As a result, mental-health

patients In segregation receive less treatment than they
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otherwise would outside segregation, despite their
heightened need.”

On top of the lack of access to group therapy or
other programming, ADOC’s segregation prisoners have very
little access to individual treatment. For example, 1In
the month of June 2016, the number of “seg
interventions’--that is, out-of-cell treatment
encounters with mental-health staff--at seven facilities
with mentally 1i1ll prisoners 1In segregation was zero,
despite having many, sometimes dozens of, mental-health
patients In those units; three facilities had more than
zero but fewer than five seg iInterventions. See Joint
Ex. 346, June 2016 MHM Monthly Operations Report (doc.
no. 1038-708) at 2.

The dearth of individual treatment in segregation is
mainly due to correctional understaffing. Houser
observed that mental-health patients In segregation were

not getting the services they required, “not by [MHM’s]

70. According to Houser, MHM and ADOC discussed a
pilot project for long-term treatment programming in the
segregation unit at St. Clair, but the project never got
off the ground because of the lack of support from ADOC.
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choice,” but because of ADOC’s failure to bring inmates
out of their segregation cells for treatment. Houser
Testimony at vol. 2, 100. MHM staff have consistently
complained of the difficulties of reaching patients In

segregation due to the chronic correctional staffing

shortage. See, e.g., Pl. Ex. 950, July 2014 Holman

Multidisciplinary Meeting Minutes (doc. no. 1097-4)
(reporting 1ssues with psychiatric providers seeing
patients In segregation due to “walks, feeding, and DOC
shortage, etc.”); PI. Ex. 1191, 2012 Contract-Compliance
Report (doc. no. 1070-9) (noting the lack of
documentation or notes fTor treatment of mentally 1ll
prisoners In segregation).

In the absence of correctional officers to provide
security and escort for segregation prisoners who need
mental-health treatment, mental-health staff have to
conduct cell-front check-ins, instead of actual treatment
sessions. But because segregation units are not
hospitable environments for a personal conversation--let

alone confidential conversations--these iInteractions are
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brief and cannot replace individual counseling
sessions.’

“Segregation rounds,’ whereby mental-health
counselors go around the segregation unit to check on the
well-being of prisoners, also are of limited utility due
to understaffing and visibility issues. ADOC regulations
require that these rounds happen at least twice per week.
As with other cell-front encounters, segregation rounds

are not meant to replace individual psychotherapy. "

71. As discussed 1In the section regarding sound
confidentiality and psychotherapy, most ADOC segregation
units are not conducive to having a cell-front
conversation, due to heavy solid doors and very loud
units with dozens of cells In a single unit. As the
court saw during i1ts tours of five prisons, none of the
units--even the ones at Bibb, where only three cells are
in a unit--were conducive to confidential conversations,
because of the proximity to other cells and prisoners.

72. Furthermore, as Dr. Haney testified, while
segregation rounds by mental-health staff are crucial for
checking for signs of decompensation or crisis, they
cannot replace periodic out-of-cell clinical assessments
of prisoners” mental-health status, because i1t is
difficult to observe someone’s behavior and accurately
assess the prisoner’s mental health through cell-front
encounters.

One vivid example of ADOC’s failure to monitor
segregation prisoners’ mental-health status concerned
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However, within ADOC, segregation rounds do not
adequately serve even the limited purpose they are
intended to serve. Dr. Hunter described them as
“drive-bys,” sometimes even without verbal exchanges.
The cursory nature of the monitoring was Tfurther
crystalized by the testimony of staff who conduct these
rounds. Dr. Tytell, who served as an ADOC psychologist
at Donaldson before taking his current position,
testified that segregation rounds for over 120 prisoners
at Donaldson took between 1.5 hours and 2 hours,
including the time to walk between cell blocks--meaning
no more than one minute per prisoner on average. A former
counselor at Bibb testified that i1t would take her 35

minutes to an hour to complete the rounds at all six

plaintiff R_.M_W. After a month of segregation placement
during which she was twice sent to a crisis cell and had
multiple episodes of self-injury, the segregation
mental-health evaluation form iIndicated that the Inmate
was “appropriate for placement” and the recommendation
was “segregation placement not impacting inmate’s mental
health.” Joint Ex. 404, March 28, 2014 Review of
Segregation Inmates - R.M.W. (doc. no. 1038-859) at
MR017081. Nothing In her medical records suggests that
a suilcide-risk assessment was done after any of the
episodes or before this review to ascertain the iImpact
of segregation and likelihood of recurring self-harm.
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housing units with 18 double-celled cells, meaning one
to two minutes per prisoner, including the time to walk
between six housing units. A lack of visibility iInto
many of these cells--due to small, sometimes covered
windows, blocked views, and safety concerns associated
with standing too close to the door--makes i1t even more
difficult to provide effective monitoring.

Even these cursory rounds by MHM staff do not
actually happen as often as they should, or at all at
some TFTacilities. The lack of documentation of
segregation rounds combined with the acute staffing
shortages led defense expert Ayers to doubt that ADOC was
able to conduct segregation rounds as often as required.
The site administrator for Holman confirmed Ayers’s
belief, by credibly testifying that insufficient
segregation rounds have been a problem at Holman since
2008 due to staffing shortages, and that the problem has
only worsened since then. According to her, at Holman,
instead of a separate mental-health segregation round, a

counselor accompanies the warden and other security
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officers during a weekly segregation review board, where
the warden and other officials walk from cell to cell to
review each segregation prisoner’s status and potentially
change the prisoner’s segregation sentence based on their
conduct. Sometimes, she 1i1s able to visit only one
prisoner In segregation per week due to the correctional
staffing shortage.

Monitoring by ADOC staff iIn segregation 1is also
ineffective. Correctional expert Vail credibly opined
that ADOC lacked enough correctional staff to conduct
monitoring rounds in segregation every 30 minutes--the
level of monitoring in segregation units necessary to
keep prisoners safe from self-harm and suicide. Indeed,
he saw logs at ADOC that suggested that no segregation
checks were done for multiple hours. Even defense expert
Ayers, while not explicitly concluding that monitoring
was 1nadequate, implied so by saying that better
monitoring of segregation inmates would address the high

suicide rates within ADOC.
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This lack of monitoring iIs even more troubling given
that ADOC segregation cells are not suicide-proof. Many
segregation cells have grates, sprinkler heads, and other
structures that could be wused as tie-off points.
Furthermore, during the facility tour, the court saw many
segregation prisoners with ropes hanging across their
cells as clothes lines, which can be easily used to commit
suicide. Allowing prisoners to cover their cell door
windows with papers further heightens the risk of suicide.

The dearth of individual encounters outside the cell,
haphazard cell-front encounters, and Inadequate
monitoring in ADOC all show that ADOC fails to provide
adequate treatment and monitoring.

In sum, the evidence 1s clear that ADOC’s segregation
practices--inadequate screening for the 1i1mpact of
segregation on mental health, and i1nadequate treatment
and monitoring--pose a substantial risk of serious harm
to prisoners with serious mental-health needs. This
serious inadequacy also has effects on other areas of

mental-health care. According to Dr. Haney, this 1is
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because “[i1]t’s very difficult to deliver adequate
mental-health care i1n isolation units, and mentally 1ll
prisoners deteriorate in 1isolated units. So the
inadequacies of the mental health system actually are
exacerbated by the use of isolation for mentally 1ll
prisoners.” Haney Testimony at vol. 1, 29. In other
words, ADOC’s segregation practices perpetuate a vicious
cycle of isolation, Inadequate treatment, and
decompensation.

The skyrocketing number of suicides within ADOC, the
majority of which occurred iIn segregation, reflects the
combined effect of the lack of screening, monitoring, and
treatment 1In segregation units and the dangerous
conditions in segregation cells. Because prisoners often
remain In segregation for weeks, months, or even years
at a time, their decompensation may not become evident
until 1t 1s too late--after an actual or attempted

3

suicide.”™ Since September 2015, seven of eleven suicides

73. While no aggregate data on the average or typical
lengths of segregation stays were presented, the court,
during i1ts visits to six facilities, was able to view
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within ADOC facilities happened In segregation units; of
the fTour that have occurred since October 2016 (the
current fiscal year), all but one involved a prisoner in
segregation.” As explained above, these suicide numbers
are astounding compared to the national average across
state prison systems. By subjecting mentally 1ill
prisoners to I1ts segregation practices, ADOC has placed
prisoners with serious mental-health needs at a
substantial risk of continued pain and suffering,
decompensation, self-injurious behavior, and even death,
and the court cannot close its eyes to this overwhelming

evidence.

forms on the front of segregation cells showing how long
the prisoner had been there: most were there for at least
several weeks, some for months or even over a year. As
discussed earlier, some inmates, like plaintiff C.J., are
placed on “segregation rotation,” which can Kkeep
prisoners In segregation units for years on end. Experts
on both sides unequivocally denounced ADOC’s practice of
prolonged segregation stays.

74. The only one that did not take place 1in
segregation was plaintiff Wallace, who was in the Bullock
stabilization unit. See PI. Ex. 1267, 2015-2016 Chart

of ADOC Suicides (doc. no. 1108-38).
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c. Segregation of Prisoners with Serious Mental
Il1lness

The court heard significant evidence that extended
segregation--even absent consideration of the conditions
at ADOC--poses a substantial risk of harm to all mentally
i1ll prisoners, and plaintiffs asked the court to so
conclude. However, as mentioned before, because ADOC’s
segregation practices fall so far short of protecting
prisoners with serious mental-health needs from a grave
risk of decompensation and other harms, the court need
not, at this time, decide whether segregation poses an
unacceptably high risk of harm to all mentally ill
prisoners as a general matter. That said, the testimony
of the experts, clinicians who work for ADOC, and even
Associate Commissioner Naglich herself overwhelmingly
established that one particular subset of prisoners with
serious mental-health needs should never be placed in
segregation in the absence of extenuating circumstances:
those who suffer from a “serious mental illness.”’

As discussed earlier, “serious mental illness” 1s a

term of art in the fTield of psychiatry that refers to a

225



Case 2:14-cv-00601-MHT-TFM Document 1285 Filed 06/27/17 Page 226 of 302

certain subset of particularly disabling conditions.
Serious mental 1illness 1s defined by the diagnosis,
duration, and severity of the symptoms. Certain
diagnoses, such as schizophrenia and disorders
accompanied by psychosis, are by definition serious
mental i1llnesses, because they last a lifetime and are
accompanied by debilitating symptoms; others, such as
major depression and anxiety disorder, may be considered
serious mental 1llnesses depending on the severity of the
individual’s symptoms.

As Dr. Burns credibly opined based on the literature
in the field, those who suffer from serious mental
illness should not be put iIn segregation as a general
matter because prisoners with serious mental 1illness
experience worsening symptoms 1iIn such an 1isolated
environment, and because they are likely to have reduced
access to treatment In segregation units. Burns added
that, even when extenuating circumstances exist,
segregation placements for such prisoners should still

be short term, and access to necessary treatment must be
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provided. Indeed, as Dr. Burns pointed out, the American
Correctional Association and the American Psychiatric
Association take the position that seriously mentally 1ll
people should not be placed iIn segregation unless
absolutely necessary, and 1If so, they should only remain
for the shortest duration possible--no longer than three
to fTour weeks. American Correctional Association,
Restrictive Housing Performance Based Standards, August
2016; American Psychiatric Association, Position
Statement on Segregation of Prisoners with Mental lllIness
(2012) .

Associate Commissioner Naglich candidly agreed with
Dr. Burns that placing seriously mentally ill prisoners
In segregation i1s “categorically inappropriate,” and that
such placement 1i1s tantamount to “denial of minimal
medical care.” Naglich Testimony at vol. 5, 73. She
described a new mental-health coding system 1In
development at ADOC that would prevent all prisoners with
serious mental i1llness from being placed In segregation.

While she could not tell the court when the “rollout” of
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the new system would be complete, she assured the court
that once completed, “no seriously mentally 11l i1nmate
would be housed 1n a segregation setting.” Naglich
Testimony at vol. 5, 67. MHM’s program director Houser
agreed with the bright-line rule against placing
prisoners with serious mental i1llness iIn segregation: she
explained that prisoners classified as MH-3 or above,
which are designated for RTU or SU placements and
considered to have a serious mental i1llness, should never
be In segregation because ‘“their mental health capacity
would not allow them to be able to be maintained iIn such
an environment.” Houser Testimony at vol. 2, 109.

While there was no dispute between the parties that
placing seriously mentally i1ll prisoners in segregation
amounts to denial of minimal care, a question was raised
as to whether the new system that Associate Commissioner
Naglich described has been i1mplemented. Associate
Commissioner Culliver, who has the primary responsibility
for i1nmate placements, transfers, and correctional

staffing levels, testified after Naglich that there had
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not been any recent official policy change on the
placement of mentally ill prisoners in segregation, and
that he did not know about any changes that would prohibit
officers from placing certain prisoners iIn segregation
or would limit the duration of segregation placements.
Naglich’s subordinate, Dr. Tytell, later testified that
an effort to change the coding system began only after
Naglich testified that the policy change was already
being rolled out, and that no new official coding system
existed. He further explained that she instructed him
to email the wardens at Donaldson to move ten individuals
whose mental-health code was MH-2 or higher out of
segregation and into the RTU, only after her testimony
in court. She did not iInstruct him to do so with any
other facility, and Tytell was not aware of any other
facilities moving mentally 1ll prisoners out of
segregation units at the time of his testimony in January
2017. Based on the evidence presented--especially given
Associate Commissioner Culliver’s lack of knowledge or

involvement In a major change to segregation policy--the
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court cannot conclude that ADOC has i1mplemented this
policy change of not placing prisoners with serious
mental illness in segregation.” Given the consensus on
the substantial risk of harm of decompensation for these
mostly severely mentally 1i1ll prisoners, the court
concludes that i1t i1s categorically inappropriate to place
prisoners with serious mental illness iIn segregation
absent extenuating circumstances; even 1In extenuating
circumstances, decisions regarding the placement should
be with the involvement and approval of appropriate
mental-health staff, and the prisoners should be moved
out of segregation as soon as possible and have access

to treatment and monitoring in the meantime.

9. Tutwiler
As ADOC’s only major fTacility for women, Tutwiler

Prison for Women serves as the treatment hub for all

75. The court fTurther notes that the system that
Associate Commissioner Naglich described would prevent
the placement of seriously mentally ill prisoners 1in
segregation only if the mental-health coding system were
accurately classifying prisoners” mental-health needs.
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female prisoners in Alabama. While the same Tfactors
contributing to 1nadequate mental-health
care--mental-health understaffing, correctional

understaffing, and overcrowding--apply to Tutwiler, the
provision of mental-health care at Tutwiler differs 1in
some ways. This is because Tutwiler administrators, as
a result of other litigation, have revised policies to
make them more “gender-responsive’ and
“trauma-informed’--that is, responsive to female

prisoners’ experience of past traumatic events.’® Some

76. Defense counsel suggested that the approval of
certain policies at Tutwiler by monitors hired by the
U.S. Department of Justice signifies that those policies
are constitutionally adequate. However, there are two
flaws with this argument. First, the DOJ monitor was not
necessarily evaluating policies to ensure  that
mental-health care was adequate under the Eighth
Amendment: the lawsuit that resulted In the monitoring
was not about mental-health care, nor was the monitor’s
job to set the constitutional floor of mental-health care.
Second, the monitors” approval of certain policies, such
as segregation placement, does not mean that ADOC’s
actual practices are constitutionally adequate.
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of these revisions 1nvolve regulations governing
mental-health care.”

Yet, despite these policy changes, the care provided
to mentally i1ll prisoners at Tutwiler suffers from some
of the same i1nadequacies that affect mental-health care
for men. Tutwiler lacks adequate mental-health and
correctional staffing. As in the facilities for men, a
significant portion of mentally 1ll patients are not
being i1dentified or appropriately classified; no suicide
risk-assessment tool i1s used outside of intake; and the
provision of counseling sessions is seriously i1nadequate.
The court has sufficient evidence before 1t to conclude
that these problems pose a substantial risk of serious
harm to Tutwiler prisoners with serious mental-health
needs.

Tutwiler suffers from the same serious deficiencies

in i1dentification and classification of prisoners”’

77. For example, newly implemented practices include
limiting pre-disciplinary hearing segregation to 72 hours,
submitting monitoring logs for segregation cells to an
independent reviewer, and having a compliance visit to
the stabilization unit every six months to ensure
15-minute interval checks.
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serious mental-health needs. The mental-health
identification and classification processes at Tutwiler
function the same way as at male correctional facilities:
an LPN conducts the initial intake screening, without any
on-site supervision by an RN or any other higher-Ilevel
provider. Tutwiler also lacks a triage system for
referral requests, and therefore requests to see a
mental-health provider do not get classified or tracked
to ensure that they are processed. The resulting
under-identification 1is apparent 1i1n the number of
prisoners on the mental-health caseload. Experts from
both sides testified that women 1In prison have a
significantly higher incidence rate of mental illness
compared to their male counterparts: the estimated rate
ranges between 75 to 80 %, according to Dr. Burns. At
Tutwiler, only 54 % of prisoners are on the mental-health
caseload. Joint Ex. 346, June 2016 Monthly Operating
Report (doc. no. 1038-708). As with the rest of the
system, experts from both sides testified that the low

rate stems from ADOC’s inadequate intake and referral
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processes. Experts from both sides also testified that
an insufficient number of prisoners are getting care in
mental-health units at Tutwiler despite the severity of
their 1i1llnesses. As explained above, such i1nadequate
identification and classification of serious
mental-health needs create a substantial risk of serious
harm by failing to treat mental i1llness.

Expert testimony also showed that no suicide
risk-assessment tool is being used at Tutwiler, except
at iIntake, as 1is the case i1n male facilities. As
explained earlier, failing to assess suicide risks of
prisoners who threaten or attempt self-harm or suicide
places those prisoners at a substantial risk of harm.

As at the male prisons, individual counseling
sessions at Tutwiler are frequently delayed and canceled
due to shortages of mental-health staff and correctional
officers. An ADOC psychologist at Tutwiler testified
that the correctional staffing shortage that causes such
delays and cancellations of counseling sessions 1Is a

topic of discussion at almost every multidisciplinary
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meeting. Furthermore, MHM contract-compliance reports
and the minutes from CQI meetings consistently reported
that Tutwiler’s caseload i1s “bursting at [the] seams,”
and that MHM had difficulty meeting outpatient needs for
counseling. Ex. 670, April 2015 Quarterly CQl Meeting
Minutes (doc. no. 1056-7) at MHM031224; see also Pl. Ex.
532, 2015 Contract-Compliance Report (doc. no. 1070-7)
at 4, 13 (“At Tutwiler, staff are attempting to manage
extremely large caseloads, which at times can be very
challenging™; “significant staffing shortages in
psychiatry” reported at Tutwiler); PI. Ex. 114, 2013
Contract-Compliance Report (doc. no. 1070-4) at 1-2
(discussing decrease 1In treatment availability at
Tutwiler due to staffing cuts and iIncreasing size of
caseload across all facilities).

In sum, i1nadequate identification and classification
of mental-health needs, 1nadequate screening for suicide
risk, and inadequate psychotherapy create a substantial
risk of serious harm to mentally 1ill prisoners at

Tutwiler. On the other hand, while also concerned about

235



Case 2:14-cv-00601-MHT-TFM Document 1285 Filed 06/27/17 Page 236 of 302

the number of crisis cells, suicide-watch placements,
segregation placements, and treatment and monitoring
available In segregation and In crisis care at Tutwiler,
the court does not have sufficient evidence to find that
those areas pose a substantial risk of serious harm to

Tutwiler’s prisoners.’®

10. Other Issues

This section discusses several issues on which the
court does not at this time find for the plaintiffs.
First, there 1Is substantial evidence that periodic
mental-health evaluations for all prisoners in
segregation are inadequate, but the court, out of an
abundance of caution and exercising 1its discretion,
leaves this issue to be further addressed by the parties.
Second, evidence was insufficient to establish a

substantial risk of serious harm arising from ADOC’s

78. The court also notes that the experts from both
sides presented affirmative evidence that the care being
provided in the Tutwiler RTU iIs adequate, or close to
adequate.
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medication management practices or the supervision of
certified registered nurse practitioners.

On the fTirst issue, substantial evidence suggested
that ADOC IS not conducting adequate periodic
mental-health assessments of prisoners in segregation to
identify those who become mentally 1i1ll while in
segregation. Dr. Haney credibly opined that periodic
out-of-cell assessments are necessary not only to monitor
for decompensation among those identified as mentally 1ll,
but also to identify prisoners not on the mental-health
caseload who may develop mental 1illness while in
segregation. Just as i1dentification and classification
of mental-health needs at intake are essential iIn a
functioning mental-health care system, it 1iIs also
essential to i1dentify those who need mental-health
treatment 1iIn segregation. ADOC’s own administrative
regulation requires periodic mental-health assessments
of prisoners in segregation, even for those who are not

on the caseload, though it does not appear to require

out-of-cell assessments. Joint Ex. 127, Admin. Reg. 8§
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625 (doc. no. 1038-150). However, evidence suggested
that such assessments at ADOC are cursory at best. For
example, as discussed above, plaintiff R_M.W.’s
segregation mental-health evaluation form completed in
the same month when she was sent to suicide watch twice
and had multiple incidents of self-injury simply had some
check marks and stated “inmate appropriate for placement”
and ““segregation placement not impacting inmate’s mental
health.” Joint Ex. 404, March 28, 2014 Review of
Segregation Inmates R.M.W. (doc. no. 1038-859) at
MR017081. No mention of her suilcide-watch placements or
self-injury episodes was 1included, and no suicide
risk-assessment tool was completed. Ample evidence of
correctional and mental-health understaffing--and the
fact that staff are often unable to conduct segregation
rounds consisting of much shorter, cursory cell-front
interactions--also suggests that ADOC 1s unable to
provide meaningful mental-health assessments of
prisoners in segregation. However, the court believes

that 1t should solicit more input from the parties before
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determining whether ADOC i1s conducting adequate periodic
mental-health assessments of prisoners in segregation.
Therefore, the Eighth Amendment finding remains open as
to this discrete issue, and the court will take it up
with the parties after this opinion Is issued.

Second, the court is able to conclude on the record
before it that plaintiffs did not present sufficient
evidence to establish that prisoners in ADOC custody face
a substantial risk of serious harm iIn two areas:
medication management and supervision of certified
registered nurse practitioners. Plaintiffs did not
present sufficient evidence to establish that ADOC’s
medication management practices are inadequate based on
ADOC allegedly letting cost concerns override clinical
needs and not being responsive to patients’ concerns
about side effects. While plaintiffs presented anecdotal
evidence of providers” refusal to continue previously
prescribed medications or to switch medications despite
continuing side effects, the court did not see any

independent clinical assessments of these patients”
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medication needs. Absent any contrary clinical
assessments, credibility findings, or more direct
evidence of ADOC’s Tfailure to prioritize patients’
clinical needs over medication costs, a constitutional
determination about the adequacy of these kinds of
medication decisions would 1nvade the province of

psychiatric providers” medical judgment. Estelle v.

Gamble, 429 U.S. 97, 107 (1976) (holding that matters for
"medical jJudgment™ do not raise an Eighth Amendment
concern). The testimony established only that clinicians
talk about the cost of medications during meetings, and
that managers commend providers for keeping prices down
as a team; further, some prisoners were discontinued on
medications they were originally prescribed, but there
IS no documentation about the reasons those medications
were discontinued. However, these unconnected dots are
not sufficient to Tfind that ADOC prioritizes cost
concerns over clinical needs when making prescription
decisions, because the court i1s 1ll-equipped to discern

whether the decisions were clinically inappropriate.
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Furthermore, even plaintiffs® expert Burns found that
keeping the cost of medications iIn mind when making
prescribing decisions was not on 1ts own inappropriate
or unusual, especially because MHM clinicians’ requests
for medications that are not pre-approved for use are
almost always granted. In other words, absent contrary
clinical findings, there i1s not enough evidence to find
that ADOC systematically overrides clinical needs due to
cost concerns such that 1ts medication management
practices are constitutionally inadequate.

In addition, plaintiffs argued that ADOC’s certified
registered nurse practitioners were not properly
supervised by psychiatrists. Evidence suggested that
some of the CRNPs employed by MHM could not meet the
state regulatory requirement that they collaborate with
an on-site psychiatrist at least 10 % of the hours they
work. However, evidence also showed that psychiatrists
do supervise and collaborate with CRNPs through other,
more informal channels. Therefore, there is iInsufficient

evidence to establish that i1nadequate supervision has
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created a substantial risk of serious harm for mentally

11l prisoners.

C.Deliberate Indifference
Having found that ADOC’s mental-health care system
creates substantial risks of serious harm to mentally 1ll
prisoners (defined in this opinion as those with serious
mental-health needs), the court now turns to the
deliberate-indifference prong of the Eighth Amendment
inquiry. In order to prove an Eighth Amendment violation,
plaintiffs must show not only that state officials
subjected mentally 1ll prisoners to a substantial risk
of serious harm, but also that defendants acted with
deliberate indifference to that risk. As discussed below,
despite being repeatedly informed that significant
deficiencies existed, ADOC has disregarded and failed to

respond reasonably to the actual harm and substantial
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risks of serious harm posed by 1i1ts deficient
mental-health care system.’®

To establish deliberate i1ndifference, plaintiffs
must show that defendants had subjective knowledge of the
harm or risk of harm, and disregarded it or failed to act

reasonably to alleviate it. Thomas v. Bryant, 614 F.3d

1288, 1312 (11th Cir. 2010). Officials must “be aware

of facts from which the inference could be drawn that a

substantial risk of serious harm exists,” and ‘“draw the

inference.” Farmer v. Brennan, 511 U.S. 825, 837 (1994).

The defendant’s subjective awareness of a risk of harm
can be determined based on circumstantial evidence,
including “the very fact that the risk was obvious.” Id.
at 842. In other words, 1f a particular risk was

“longstanding, pervasive, well-documented, or expressly

noted by prison officials iIn the past, and the

79. Defendants also asserted that because the named
ADOC officials were not involved in the direct provision
of mental-health care to prisoners, they could not have
been deliberately indifferent to the plaintiffs’ serious
mental-health needs. This court has already rejected
this argument. See Dunn v. Dunn, 219 F. Supp. 3d 1100,
1157-60 (M.D. Ala. 2016).

243




Case 2:14-cv-00601-MHT-TFM Document 1285 Filed 06/27/17 Page 244 of 302

circumstances suggest that the defendant-official being
sued had been exposed to information concerning the risk
and thus “must have known” about 1i1t,” such evidence
permits a trier of fact to conclude that the officials
had actual knowledge of the risk. 1d. at 842-43 (internal
citation omitted).

The disregard prong can be proven In many ways. 1In
the area of medical care, disregard of a risk of harm may
consist of “failing to provide care, delaying care, or

providing grossly i1nadequate care,” when doing so causes
a prisoner to needlessly suffer the pain resulting from

his or her 1llness. McElligott v. Foley, 182 F.3d 1248,

1257 (11th Cir. 1999). Put differently, Eighth Amendment
liability may be found if a defendant with subjective
awareness of a serious need provides “an objectively

insufficient response to that need.” Taylor v. Adams,

221 F.3d 1254, 1258 (11th Cir. 2000). Although
considered part of the subjective component, the
requirement that the defendant disregard a risk of harm

actually evaluates her response (or lack thereof) by an
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objective “‘reasonableness” standard. Farmer, 511 U.S.
at 847.

In some circumstances, a defendant’s disregard of a
known risk iIs quite obvious. For example, the defendant
might “simply refuse[] to provide” medical care known to

be necessary. Ancata v. Prison Health Servs., Inc., 769

F.2d 700, 704 (11th Cir. 1985) (allegations that prisoner
required a psychiatric evaluation that defendants refused
to provide satisfies disregard requirement). IT a
defendant provides some medical care, the Constitution
does not require that the care be “perfect” or the “best

obtainable.” Harris v. Thigpen, 941 F.2d 1495, 1510

(11th Cir. 1991). Nonetheless, a defendant’s disregard
of the risk can still be found through *“delaying the

treatment,” providing ‘“grossly inadequate care,” making
“a decision to take an easier but less efficacious course
of treatment,” or providing “medical care which iIs so

cursory as to amount to no treatment at all.” McElligott,

182 F.3d at 1255 (collecting cases). In other words, a

choice to provide care known to be less effective because
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It 1Is easier or cheaper can constitute deliberate
indifference. In the context of mental-health care, “the
quality of psychiatric care can be so substantial a
deviation from accepted standards as to evidence
deliberate 1i1ndifference to those serious psychiatric

needs.” Steele v. Shah, 87 F.3d 1266, 1269 (11th Cir.

1996) (citing Greason v. Kemp, 891 F.2d 829, 835 (11lth

Cir. 1990)). Deliberate indifference can also be found
when “[a] prison official persists In a particular course
of treatment In the face of resultant pain and risk of

permanent injury” to the prisoner. Rouse v. Plantier,

182 F.3d 192, 197 (3d Cir. 1999).

In challenges to a correctional iInstitution’s
provision of medical care, evidence of systemic
deficiencies can also establish the “disregard” element
of deliberate indifference. Harris, 941 F.2d at 1505.
For example, this element may be met “by proving that
there are “such systemic and gross deficiencies in
staffing, facilities, equipment, or procedures that the

inmate population 1s effectively denied access to
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adequate medical care. 1d. (quoting Ramos v. Lamm, 639

F.2d 559, 575 (10th Cir. 1980), cert. denied, 450 U.S.

1041 (1981)). As an evidentiary matter, these systemic
deficiencies may be identified by a “series of iIncidents
closely related i1n time” or “[r]epeated examples of

delayed or denied medical care.” Rogers v. Evans, 792

F.2d 1052, 1058-59 (11th Cir. 1986). Further, prison
officials” efforts to correct systemic deficiencies that
“simply do not go far enough” when weighed against the
risk of harm also support a Tfinding of deliberate

indifference, Laube v. Haley, 234 F. Supp. 2d 1127, 1251

(M.D. Ala. 2002) (Thompson, J.), because such efforts are
not “reasonable measures to abate” the identified
substantial risk of serious harm. Farmer, 511 U.S. at
847 .

Finally, the defendant iInstitution’s response to a
known risk must be more Dblameworthy than “mere

negligence.” Farmer, 511 U.S. at 835 (citing Estelle v.

Gamble, 429 U.S. 97, 106 (1976)). In other words, the

defendant must have disregarded the risk with “more than
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ordinary lack of due care for the prisoner’s iInterests

or safety.” Id. (quoting Whitley v. Albers, 475 U.S.

312, 319 (1986)). However, while an “inadvertent failure”
to provide adequate medical care does not satisfy the
deliberate-indifference standard, Estelle, 429 U.S. at
105-06, i1n challenges to health-care systems, repeated
examples of negligent conduct support an inference of
systemic disregard for the risk of harm facing mentally

i1ll prisoners. See Ramos, 639 F.2d at 575 (*“In class

actions challenging the entire system of health care,
deliberate indifference to inmates’ health needs may be
shown by proving repeated examples of negligent acts
which disclose a pattern of conduct by the prison medical
staff.”).

In an official-capacity suit, the suit 1iIs not
“against the official personally, for the real party in
interest i1s the [governmental] entity”; therefore, the
deliberate-indifference inquiry focuses on the
institution’s “historical indifference” to the

identified risk of harm, rather than the named defendant
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official’s personal indifference. LaMarca v. Turner, 995

F.2d 1526, 1542 (11th Cir. 1993) (finding that
substitution of a new defendant, ‘“a dedicated public
servant who i1s trying very hard to make [the prison] an
efficient and effective correctional institution” does
not preclude a deliberate-indifference finding); see also
Laube, 234 F. Supp. 2d at 1249 (“[T]he real parties in
interest are the responsible entities: the Department of
Corrections and, ultimately, the State of Alabama.”).
This case is likely suil generis in the extent to
which the top ADOC officials had personal knowledge of
the substantial risks of serious harm posed by 1its
deficient care and has not responded reasonably to those
risks. Much of the evidence came from ADOC officials’
own mouths: defendants--particularly Associate
Commissioner Naglich--and other officials readily
admitted to the existence of serious deficiencies, the
risk of harm arising from them, and ADOC’s failure to
respond. As a result, although plaintiffs do not have

to prove personal deliberate indifference by the named
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defendants in order to establish institutional deliberate
indifference, the court’s Tfinding of deliberate
indifference 1i1s well supported by defendants” own
admissions of knowledge and failure to act, iIn addition
to the other circumstantial evidence more typically seen

in official-capacity suits.

1.ADOC”s Knowledge of Harm and Risk of Harm

The i1nadequacies plaguing ADOC’s mental-health care
system were pervasive and well-documented in multiple
ways: ADOC received monthly statistical reports and
annual contract-compliance reports from MHM; ADOC
communicated with senior MHM managers through emails and
quarterly CQl meetings; ADOC received corrective-action
plans from MHM after compliance reviews and audits; ADOC
also performed two audits of MHM”s performance since 2011.
As a result, ADOC has been well aware of the risks
presented by the deficiencies in i1ts mental-health care.

ADOC has been well aware of the significant and

adverse impact of overcrowding, mental-health
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understaffing, and correctional understaffing on the
provision of mental-health care. Associate Commissioner
Naglich admitted that, since 2010, MHM has been
struggling to meet contractual requirements due to
staffing cuts and increasing caseloads. In addition,
MHM”s program director Houser repeatedly raised concerns
about 1nadequate mental-health staffing with Naglich,
requesting for over a year to amend the contract to
increase staffing across fTacilities; she also told
Naglich repeatedly that MHM needed more counselors 1in
order to meet the rising demand, because ADOC’s
psychological associates were not taking counseling
caseloads from MHM providers as anticipated.

Both Dunn and Naglich have been aware that persistent
correctional understaffing has 1interfered with MHM’s
ability to provide mental-health care. According to
Naglich, i1n the years since 2010, MHM has repeatedly
informed ADOC that the lack of sufficient correctional
staffing has been seriously impacting i1ts ability to

provide care. ADOC’s own audit of the Donaldson RTU in
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2013 also revealed that check-in rounds, individual
appointments, and regularly scheduled activities had to
be delayed or canceled due to the limited number of
officers assigned to the mental-health unit. At least
since 2013, Naglich has repeatedly complained to ADOC’s
Commissioner, former Commissioner, and Associate
Commissioner of Operations about the chronic shortage of
correctional officers interfering with mental-health
care. She characterized correctional understaffing as
“probably one of the most serious problems facing the
department.” Naglich Testimony at vol.2, 174-75.

Ample evidence also demonstrates ADOC’s knowledge of
the risks of harm arising out of the specific
deficiencies i1In the treatment of mentally i1ll prisoners
discussed earlier. First, MHM managers repeatedly
informed ADOC i1n their reports and emails that the
deficiencies arising out of staffing
shortages--including difficulties 1n providing timely
counseling sessions and activities--were seriously

undermining their ability to provide -care. Second,
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Naglich admitted that that the failure to meet the
mental-health needs of prisoners with serious mental
illness--in other words, the risk of harm arising from
failing to i1dentify prisoners in need of mental-health
care and providing them with the appropriate level of
care--puts them at risk of decompensating.

ADOC was also well aware of the specific deficiencies.
To begin, ADOC was aware that 1its processes for
identifying and classifying mentally 1ll prisoners were
inadequate. ADOC has had a persistently low prevalence
rate of mental i1llness, and ADOC officials have known
that LPNs with extremely limited training are responsible
for 1i1dentifying prisoners” needs fTor mental-health
services. Moreover, Associate Commissioner Naglich was
informed of the persistent pattern of self-injury,
attempted suicides, and suicides 1nvolving prisoners who
had not been i1dentified as mentally 1l1l; MHM’s corporate
office had repeatedly informed her in contract-compliance
reports that requests for mental-health services were not

being processed appropriately according to their urgency
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level. 1In sum, the circumstances make clear that she had
been exposed to information concerning the problems and
thus “must have known” about them. Farmer, 511 U.S. at
842-43.

Deficiencies in treatment planning have been
longstanding, persistent, and well documented, including
in reports directly delivered to Associate Commissioner
Naglich. MHM  notified ADOC of the lack of
individualization of treatment plans for years iIn audits
and quarterly CQl meetings. MHM~” s annual
contract-compliance reports to ADOC between 2011 and 2016
also noted that treatment plans were iInadequate across
all levels of care, from outpatient to crisis care.
ADOC’s own 2013 audit of Donaldson 1identified as a
problem that treatment team meetings--where treatment
planning occurs--frequently were held without all
necessary participants.

The problem of insufficient counseling services has
also been longstanding and well known. First, Naglich

admitted her knowledge of a persistent shortage of
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counselors and iIncreasing caseloads, as well as a chronic
shortage of correctional officers for escorting prisoners
to appointments. Second, multiple sources informed her
and other ADOC officials of serious problems 1i1n the
provision of group counseling services; she also admitted
that the shortage of correctional officers hindered MHM”s
ability to provide group therapy sessions.
Contract-compliance reports given to Naglich repeatedly
informed her that multiple facilities were not getting
enough group counseling sessions over the years. MHM’s
monthly operations reports to ADOC, which contain
statistics on the number of iIndividual treatment
encounters and group sessions each month, also made clear
that little group counseling was occurring at multiple
prisons. For example, the monthly operations report for
April 2016 showed that no outpatient group therapy was
offered at Donaldson, Easterling, Kilby, or St. Clair.
Moreover, MHM has repeatedly discussed the problem of
increasing caseloads for counselors and the

unavailability of group treatment at many Tacilities
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during quarterly CQl meetings, which ADOC Chief
Psychologist Tytell attends on behalf of the agency.

ADOC officials have also been aware of the array of
well-documented problems plaguing iInpatient-level care.
MHM has been reporting low utilization rates for RTU and
SU beds to Naglich and her office every month; Naglich
admitted that she has been aware of the presence of
prisoners in segregation without any mental-health needs
in mental-health units, and that this disrupts the
therapeutic environment; ADOC’s audit of Donaldson
revealed that patients were not getting sufficient
out-of-cell time and counseling; and Naglich has known
that ADOC does not provide hospital-level care to
patients who need it.

ADOC officials have been well aware of the
Inadequacies iIn suicide prevention and crisis care.
Commissioner Dunn personally reviews suicide-incident
reports and has been aware of the precipitous iIncrease
In the suicide rate in the last two years; he has been

also aware that most of the suicides were committed by
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hanging and iIn segregation. For her part, Naglich has
known even of the specific, system-wide conditions that
create substantial risks of suicide: she was notified of
the chronic crisis-cell shortage® and the backlog at the
Bullock SU that has been driving the shortage; MHM
complained to her about unsafe crisis cells with tie-off
points and low visibility, and her office’s own audit
included the same findings; and MHM repeatedly reported
to Naglich that sharp 1tems were found in crisis cells.
Naglich also admitted that not having a constant-watch
procedure for the most acutely suicidal iInmates iIs a
serious problem that poses a risk of harm In such a way
that ‘““‘someone could die.” Naglich Testimony at vol. 3,
228.

Perhaps most dramatically, ADOC has been aware of
the actual harm and the substantial risk of serious harm

that ADOC’s segregation practices pose to mentally ill

80. ADOC Associate Commissioner Culliver and the
regional coordinator for medical care, Brendan Kinard,
also have been aware of crisis-cell shortage and the
resulting placement of suicidal prisoners iIn non-crisis
cells for years.
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prisoners. Commissioner Dunn has been aware of the fact
that mentally 11l prisoners resided In segregation, and
that segregation could exacerbate their mental i1llness.
Naglich has been receiving monthly reports that showed
overrepresentation of mentally 1ll prisoners in
segregation. MHM staff repeatedly communicated to ADOC
officials--both orally and in writing--their concern
about ADOC’s placement of mentally ill prisoners 1in
segregation. MHM”s annual contract-compliance reports
between 2012 and 2016 reported that multiple facilities
had disproportionate numbers of prisoners on the
mental-health caseload iIn segregation and recommended
further review of the mental-health consultation process
and monitoring. See PI. Ex. 1191, 2012
Contract-Compliance Report (doc. no. 1070-9); PIl. Ex. 114,
2013 Contract-Compliance Report (doc. no. 1070-4); PI.
Ex. 115, 2016 Contract-Compliance Report (doc. no.
1070-5). Moreover, MHM leadership has communicated the
grave and potentially lethal risks of such segregation

practices to ADOC officials, including Naglich. For
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example, over the last four to five years on multiple
occasions, Dr. Hunter, MHM’s medical director, has had
discussions with ADOC leadership regarding mentally 1ll
prisoners’ potential to deteriorate while In segregation.
MHM”s program director Houser has repeatedly informed
ADOC officials that placement of mentally 1ll prisoners
In segregation should be avoided because of the potential
harm to those prisoners. Naglich herself admitted that
housing mentally 1ll prisoners 1In segregation 1is

“categorically inappropriate.” Naglich Testimony at vol.
5, 73.

While aware of the substantial risk of serious harm
posed by segregation, ADOC has also known that certain
ADOC disciplinary practices result in frequent placement
of mentally i1ll prisoners In segregation. Associate
Commissioner Naglich admitted that ADOC has had a
practice of disciplining prisoners for engaging 1in
self-injurious behaviors. Furthermore, both MHM”’s and

ADOC”’s own audits revealed that the mental-health

consultation component of the disciplinary process was
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not properly functioning to keep mentally 1ll prisoners
out of segregation.

Lastly, ADOC has also been aware of the inadequate
monitoring and access to treatment for prisoners in
segregation. ADOC’s chief psychologist Tytell informed
Naglich that segregation rounds by mental-health staff
were not being done properly and that mental-health
patients iIn segregation were not receiving treatment.
Furthermore, ADOC officials have been well aware that
segregation placement has been a common factor among
suicides. Indeed, the great danger to mentally ill
prisoners iIn segregation i1s obvious: prisoners are locked
away for weeks at a time iIn cells with little monitoring
and easy access to the means to kill themselves. In
other words, ADOC has been aware of the actual harm that
has resulted from segregation practices, In addition to
the substantial risk of serious harm that ADOC’s
segregation practices have 1i1mposed on mentally 1ll

prisoners.
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In sum, evidence established that ADOC has been aware
of the gross deficiencies found iIn i1ts treatment of

mentally 11l prisoners.

2.ADOC”s Disregard of Harm and Risk of Harm

Despite i1ts knowledge of actual harm and substantial
risks of serious harm to mentally i1ll prisoners, ADOC has
failed to respond reasonably to identified issues In the
delivery of mental-health care. On a global level, the
state of the mental-health care system is itself evidence
of ADOC’s disregard of harm and risk of harm: iIn spite
of countless reports, emails, and internal documents
putting ADOC on notice of the actual harm and substantial
risks of serious harm posed by the i1dentified
inadequacies i1n mental-health care, those i1nadequacies
have persisted for years and years. Suicide
risk-assessment tools are still not being used outside
of intake; referral requests are still not being triaged
according to their urgency levels; records from late 2016

indicated a continued lack of iIndividualized treatment
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plans and i1nadequate frequency of individual and group
counseling; segregation prisoners without mental-health
needs are still found in mental-health units; no
hospitalization option or hospital-level care for the
most severely ill exists; suicidal prisoners continue to
be housed i1n unsafe cells without adequate monitoring;
and mentally i1ll prisoners still are placed in
segregation without a meaningful mental-health
consultation process and have even less access to

treatment.®

81. Likewise, the current levels of mental-health
and correctional understaffing and overcrowding also
illustrates ADOC’s disregard of risk of harm. First,
ADOC’s response to the shortages of mental-health and
correctional staff have been objectively insufficient,
because systemic and gross deficiencies arising TfTrom
understaffing have persisted and effectively denied
prisoners access to adequate mental-health care. Taylor,
221 F.3d at 1258 (holding that the “disregard” prong
under Estelle and Farmer can be satisfied through an
“objectively insufficient response” by prison officials);
Harris, 941 F.2d at 1505 (deliberate indifference can be
established through ‘“systemic and gross deficiencies in
staffing” that effectively deny prisoners access to
adequate medical care); see also Coleman v. Wilson, 912
F. Supp.- 1282, 1319 (E.D. Cal. 1995) (Karlton,
J)(‘[G]iven the nature and extent of the crisis and its
duration,” defendants” purported efforts to remedy the
acute shortage of mental-health staff iIn the prison
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In addition to i1ts failure to respond reasonably to

these deficiencies, ADOC’s disregard for the substantial

system were not sufficient to defeat a
deliberate-indifference finding). Furthermore,
difficulties In recruiting do not negate the fact that
understaffing has caused this serious systemic deficiency.
See Wellman v. Faulkner, 715 F.2d 269, 273 (7th Cir. 1983)
(failure of a prison to fill authorized position weighs
“more heavily against the state than for 1t,” partly
because the authorized salary was woefully i1nadequate and
the prison’s effort was insufficient); Madrid v. Gomez,
889 F. Supp. 1146, 1227 (N.D. Cal. 1995) (Henderson, J.)
(finding “recruitment difficulties do not excuse
complrance with constitutional mandates.”). In other
words, ADOC’s fTailure to provide mental-health and
correctional staffing sufficient to operate a minimally
adequate mental-health care system 1s iIn itself an
unreasonable response under the deliberate-indifference
standard.

The same logic applies to overcrowding. While 1t is
true that ADOC does not have the authority to release
prisoners or stem the i1nflow of prisoners from the
state’s criminal justice system, ADOC’s response to
overcrowding has been objectively insufficient. This is
because the court does not consider the overcrowding
problem in a vacuum. ADOC has been well aware of the
magnitude and impact of overcrowding on every facet of
iIts operations for years. ADOC’s efforts--belatedly
pushing for construction of new prisons iIn 2016, for
example--to alleviate the problem have been too little
and too late, as reflected in the current 170 % occupancy
rate. Considering the institution’s historical
deliberate indifference to the problem of overcrowding,
rather than what ADOC has done under the current
leadership only, the court finds that ADOC has
disregarded to the harm and risk of harm caused by
overcrowding and understaffing.
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risk of serious harm to mentally 11l prisoners manifested
itself in two additional ways: 1ts persistent refusal to
exercise any meaningful oversight of MHM’s delivery of
care; and 1ts unreasonable responses to critical
incidents and discrete issues brought to their attention

over the years.

a. ADOC’s Failure to Exercise Oversight of the
Provision of Mental-Health Care

ADOC”’s Office of Health Services, run by Associate
Commissioner Naglich, has done vanishingly little to
exercise oversight of the provision of care to mentally
i1ll prisoners. This failure exemplifies ADOC”s disregard
of the substantial risk of serious harm to mentally 1ll
prisoners within ADOC. Two Tacts provide important
context for understanding this fairlure: first, ADOC has
been well aware of the i1nadequacies in the treatment of
mentally 11l prisoners discussed above; second, as
explained 1In this section, ADOC has known that MHM”s own
quality-control process 1s hopelessly inadequate in

implementing corrective actions. Despite clear
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indications that the same inadequacies persisted year
after year, and that i1ts contractor has been failing to
implement corrective actions, ADOC chose to exercise
close to no oversight, abdicating 1ts constitutional
obligation to ensure that the provision of mental-health
care is minimally adequate.® Such inaction is clearly
unreasonable and therefore amounts to deliberate
indifference.

As an initial matter, a brief overview of MHM’s
quality-control processes illustrates the unreasonable
nature of ADOC’s response. Though designed for
“continuous quality iImprovement,” MHM?’s quality-control

processes do not ensure that the identified deficiencies

82. In fact, instead of penalizing MHM for its known
inadequacies, ADOC extended the contract with MHM for one
more year in September 2016. Associate Commissioner
Naglich credibly testified that, as a result of her
negative view of MHM?’s performance, she recommended
awarding the mental-health contract in 2013 to another
contractor, rather than renewing the contract with MHM;
She likewise stated that before the department extended
its contract with MHM In 2016, she told Commissioner Dunn
that MHM was not “measuring up,” Naglich Testimony at
vol. 4, 121, adding that Dunn was also dissatisftied with
all the issues that ADOC has had with MHM. And yet, ADOC
renewed the contract with MHM regardless.
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are corrected, mainly because many of the necessary
corrective actions require cooperation and action by ADOC.
MHM”s corporate office’s annual contract-compliance
audit 1s the only system-wide review of MHM”s performance
that either MHM or ADOC conducts. Once the review 1Is
complete, MHM sends a contract-compliance report, as well
as a corrective-action plan, to Naglich’s Office of
Health Services.®® However, it is unclear whether anyone
within MHM monitors the implementation of corrective
actions. Moreover, Tfor many of the i1dentified
deficiencies, MHM cannot address them effectively without
ADOC’s help: corrective actions--such as obtaining

adequate staff to fTacilitate therapy appointments and

83. One former MHM employee testified that these
audit results are not reliable, because MHM staff on site
pull medical records to be audited ahead of time and get
them up to par before the corporate auditors review them.
Plaintiffs® expert Dr. Burns also observed that the
facility staff select the files for review, rather than
the corporate office randomly selecting the files. While
this testimony raises a concern that the reports may have
minimized negative findings, the court relies on them to
the extent the reports still found serious deficiencies
in the provision of mental-health care.
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group activities--often require action by ADOC officers
and, crucially, more staffing.®® As a result, without
action on ADOC’s part, contract-compliance reports often
note the same problems recurring year after year: for
example, multiple annual reports found that treatment
plans were not updated consistently; that crisis cells
in various facilities were unsafe for suicidal prisoners;
and that prisoners in segregation and mental-health units
were not getting regular treatment due to the shortage
of correctional officers.®

The regional-level quality-improvement

exercises--which 1i1ncludes quarterly audits and “spot

84. MHM’s corrective-action plans reflect this
conundrum: while MHM IS required to send a
corrective-action plan i1In response, much of what is
required to Ffix the deficiencies identified 1In
contract-compliance reports involves ADOC actions. For
example, follow-up findings In the corrective-action plan
for 2016 included statements such as: “This is a work in
progress. Due to the staffing issues currently are not
being completed during the required time frame”; “Still
working with the MHPs on ensuring that the treatment plan
iIs completed during this time frame of admission.” Pl.
Ex. 1247, July 2016 Bullock IP Corrective Action Plan
(doc. no. 1099-10).

85. To be clear, the court notes that many identified
problems could be fixed by MHM, but are not.
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audits’ by MHM”s CQl manager--also do not seem to result
In corrective actions. |In fact, the CQl manager admitted
that no one 1s responsible for ensuring that site
administrators address the issues i1dentified through her
spot checks: she i1s only responsible for reporting the
findings, not addressing the problems; no documentation
of site-level follow-up 1s required. In her own words,
“the buck doesn’t stop with anyone.” Davis-Walker

Testimony at vol. 2, 152_%

86. Asked how she knows that MHM is meeting contract
compliance goals i1f all follow ups are done at the site
level and she does not see any of those results, the CQI
manager responded, “[O]bviously, you do not understand
quality.” Davis Walker Testimony at vol. 2, 237. She
testified that the purpose of CQI 1s “refining []
processfes],” which she defined as determining how to
collect data and reflect it In a database. Davis-Walker
Testimony at vol. 1, 83. This singular focus on process
rather than substance on her part led to one of the more
bizarre exchanges of this trial: she insisted that all
spot-audit results showing failures to meet contract or
regulatory standards were exclusively attributable to
data-entry problems, and never to any actual failure to
provide appropriate care. For example, she iInsisted that
noncompliance reported in the audit, such as treatment
plans that were “outdated or requiring review,” reflected
database entry problems, even though finding the date of
the latest treatment plan did not involve looking in the
database. Davis-Walker Testimony at vol. 2, 130-32.
Needless to say, the court did not find credible her
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Naglich was well aware of MHM”s 1nability to address
identified problems. In fact, Naglich blamed MHM for
most of the deficiencies i1In mental-health care at ADOC
and expressed particular dissatisfaction with MHM?s CQl
process: she complained iIn court that MHM 1identifies
problems, but does not help ADOC solve those problems.
But this was the proverbial pot calling the kettle black:
in spite of her concerns about MHM”’s iInternal oversight
and her knowledge of deficiencies in care, Naglich and
OHS--the only ADOC department with responsibility for
monitoring mental-health care--have done almost nothing
that resembles “quality-improvement” or even bare-bones
contract monitoring In response.

First, Associate Commissioner Naglich admitted that
she does not review the contract-compliance reports Iin
full or take actions based on their Tfindings. She
asserted that Dr. Tytell, the only staff member at OHS
with mental-health expertise, Is responsible for

reviewing the reports. However, Tytell denied ever

testimony that all i1dentified problems are attributable
to mere data entry errors.
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receiving the reports or being responsible for reviewing
them. ®  Not surprisingly, Naglich’s testimony also
revealed that neither she nor anyone else In her office
has taken any corrective measures in response to the
numerous inadequacies identified In the reports.

Second, ADOC has failed to monitor MHM’s provision
of mental-health care, despite having the tools to do so.
ADOC”s contract with MHM grants 1t access to MHM”’s fTiles
and the right to conduct scheduled and unannounced
performance reviews. The contract also authorizes ADOC
to assess fTines for noncompliance found during formal
audits. However, ADOC has not made use of these
provisions. Since 2011, Naglich’s office has conducted
only one informal audit--in response to a specific
concern raised by a medical provider about a mentally 1ll

inmate--and one “pilot audit,” both of which were limited

87. Lynn Brown, the only other person within OHS who
interacts with MHM regularly, also denied ever seeing the
reports or being responsible for reviewing them.
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to the Donaldson facility.®® (Only the first, informal
audit produced a written report.) Despite Naglich’s own
assessment that MHM was ‘“not measuring up,” Naglich
Testimony at vol. 4, 121, ADOC has not audited, even
informally, mental-health care at any prison other than
Donaldson, and has not conducted formal audits at any
prisons. Because i1t has not conducted any formal audits,
ADOC has not been able to assess MHM any Tfines for
contractual noncompliance.

Even when ADOC conducted the 1informal audits at
Donaldson, it did nothing to address the 1identified
problems. The 2013 informal audit of Donaldson revealed
that the care provided at the Donaldson RTU was deficient
In many ways--so much so that Associate Commissioner
Naglich described 1t as a “failed audit.” Naglich
Testimony at vol. 2, 55. As discussed earlier in more
detail 1n Section V.B.5, the audit revealed that

providers had difficulties accessing patients because of

88. MHM’s program manager Houser explained that
Naglich told her the “pilot audit” would not “count” and
that the results would not be used as an “lI gotcha.”
Houser Testimony at vol. 2, 176.
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the correctional staffing shortage; group programming was
inadequate; bed space 1In the treatment units was used to
house segregation inmates; mental-health staffing was
inadequate; security for mental-health staff was
inadequate; and patients were not getting sufficient
out-of-cell time. MHM”s  corrective-action plan
identified tasks for both ADOC and MHM. However, Naglich
was unable to identify a single follow-up action taken
by her office or MHM to address any of these issues.
ADOC’s lead auditor, Brendan Kinard, admitted that OHS
did not do anything to resolve problems identified In the
Donaldson audit.

Associate Commissioner Naglich offered no reasonable
explanation when pressed about the reason for the lack
of follow-up after the dismal results of the 2013
Donaldson audit. She blamed the death of Dr. Cavanaugh,
the chief psychologist of OHS and Dr. Tytell’s
predecessor, who unexpectedly passed away iIn March 2014.
According to Naglich, Cavanaugh had been responsible for

contract monitoring, including conducting formal and
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informal audits of MHM’s delivery of care, and for
ensuring that the quality of mental-health care 1is
adequate. However, Naglich’s excuse did not hold water:
when asked to produce any documentation of audits or
follow-ups done by Dr. Cavanaugh before he passed away,
she was unable to do so; he apparently produced no written
reports or emails about his TfTindings or audits.
According to MHM’s program director Houser, Cavanaugh
conducted no system-wide or even fTacility-wide audits;
he simply performed “reviews” that did not result 1in
corrective-action plans or written reports.

Moreover, the testimony of Dr. Tytell, who took Dr.
Cavanaugh”’s place later in 2014, made clear that ADOC
still does little to ensure that MHM 1s meeting
contractual requirements. Tytell admitted that he does
not conduct any system-wide or facility-wide audits, and
that he only examines patient records when he i1s trying
to learn something about a specific patient. He attends
MHM”s quarterly CQIl meetings, which last a whole day, but

he leaves around lunch time; he has missed one or two of
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the four quarterly meetings In the last year. He does
not look into 1issues raised at CQI meetings, unless
specifically told to do so by Naglich.® Likewise,
although he receives programming logs and monthly
operations reports from MHM, Tytell does nothing with
them because the iInformation is “already old data” that
iIs “a couple months behind.” Tytell Testimony at _ .
The 2015 Donaldson “pilot audit” also exemplified
ADOC”s i1nadequate response to identified problems In the
provision of mental-health care. While conducting the
audit, Tytell became concerned that many of the medical
records he was examining were not meeting the benchmarks,
and called Associate Commissioner Naglich in the middle
of the audit to report the “dismal” results. Tytell
Testimony at _ . Naglich simply told him to finish the

audit. On the last day of the audit, Tytell informally

89. Lynn Brown, the other ADOC employee who attends
the MHM CQI meetings but does not have any mental-health
training, testified that she i1s not responsible for
reporting from the meetings unless specifically told to
do so. This office-wide lack of involvement in the CQI
process further supports the finding that ADOC has chosen
to abdicate 1ts duty of ensuring that MHM?’s delivery of
mental-health care is minimally adequate.
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discussed his preliminary findings in an exit iInterview
with the site administrator and two people from MHM’s
regional office. However, no one at OHS TfTormally
communicated with MHM regarding the problems found in the
audit or gave written feedback, even though many of the
same I1nadequacies from the 2013 audit were identified
again, and Houser specifically asked for feedback.
Because there was no written report, MHM did not develop
any corrective-action plans.

After he revised the audit tools based on the “pilot
audit” results, Tytell asked Naglich whether OHS should
re-audit Donaldson using the new tools. Naglich told him
to not worry about it. Naglich also told him not to
conduct any more audits of any other facilities. Tytell
disagreed with the decision not to re-audit but did as
he was told: as he explained, he “learned to stay in [his]
lane,” that 1s, “to do as | am ordered.” Tytell Testimony
at . OHS has not conducted any audit using the revised

audit tools since then.
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In sum, In failing to exercise adequate oversight of
MHM”s performance and to address deficiencies i1dentified
in the “failed” results of the 2013 Donaldson audit and
the “dismal results” of the 2015 Donaldson audit, ADOC’s
response to its knowledge of harm and risk of harm in the
mental-health care system has been objectively

unreasonable.

b. ADOC’s Unreasonable Responses to ldentified
Deficiencies

ADOC has also fTailed to respond reasonably to
discrete issues that come to i1ts attention, even when
lives may be at stake. In response to many of the
deficiencies identified above, ADOC officials admitted
to doing nothing In response to being informed. ADOC
officials also repeatedly testified that they simply told
someone else about the risk of harm being created by
deficient treatment of mentally i1ll prisoners, and took
no other action, even though i1nforming someone else
within ADOC previously had failed to result in any change.

Insisting upon a course of action that has already proven

276



Case 2:14-cv-00601-MHT-TFM Document 1285 Filed 06/27/17 Page 277 of 302

futile 1s not an objectively reasonable response under
the deliberate-indifference standard.

Examples of such unreasonable responses abound.
First, as multiple ADOC and MHM staff admitted, sharp
items in crisis cells have been a recurring problem in
multiple facilities. When Dr. Tytell was asked about
this problem, he simply stated: “I’m always told that
things will be taken care of and things will be done.
How to check up on 1t and follow up on i1t, I don”t know
how unless 1°m told that i1t happens again.” Tytell
Testimony at . Tytell’s statement epitomized ADOC’s
Inadequate response to problems that pose serious risks
to prisoners: the sole ADOC official with mental-health
expertise Insists on passing the buck even when the issue
involves self-harm by suicidal prisoners, and even when
his past experience has clearly shown him that simply
bringing problems to the attention of others does not fix
those problems.

Associate Commissioner Naglich [likewise shirked

responsibility when asked about the issue of sharp i1tems
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found 1In crisis cells: even though she knew that
correctional officers were not fTollowing protocol by
failing to search crisis cells for sharp items that could
be used for self-harm, she maintained that she does not
have the authority to tell correctional officers to
follow the protocols “because i1t’s a security concern,
so all that we can do i1s relay that concern to security.”
Naglich Testimony at vol. 4, 115. However, Associate
Commissioner Culliver credibly testified that as an
associate commissioner herself, Naglich has the authority
to tell correctional officers to comply with
administrative regulations and protocols.

Associate Commissioner Naglich’s testimony was also
full of admissions that, despite knowledge of risks of
harm, ADOC took no action at all. She admitted that she
had known about problems regarding visibility into crisis
cells at least since ADOC’s 2013 audit of Donaldson, but
she did not know what, i1f anything, had been done to
correct these problems in the years since. When asked

why she has not done anything personally to address this
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issue that she acknowledged as “critical,” she stated
that she does not have enough staff to do so. Naglich
Testimony at vol. 1, 173-74. Naglich also admitted that
ADOC officials did nothing In response to their own audit
finding that ADOC had a practice of automatically
applying disciplinary sanctions for self-injury.
Likewise, she took no action 1In response to MHM’s
repeatedly-expressed concern--which she shared--that
mentally 11l prisoners are overrepresented in segregation,
until after she told the court that mentally 1ll
prisoners should not be 1In segregation. She
unconvincingly testified that 1f she had been notified
that the mentally 1i1ll were disproportionately being
housed 1n segregation, she “would have looked at each one
of those facilities.” Naglich Testimony at vol. 5, 138.
Naglich, i1n fact, had been 1iInformed for years that

mentally 11l prisoners have been overrepresented 1In

segregation.® Yet, she admitted that she never inquired

90. As explained in the knowledge section, MHM
managers, iIncluding Dr. Hunter and Houser, have both
discussed this issue with her on multiple occasions. In
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into the Tacilities reported to have disproportionate
numbers of mentally 11l prisoners In segregation.

ADOC”s response to the skyrocketing suicide rate also
demonstrates a frankly shocking level of disregard for a
known substantial risk of serious harm. At the highest
level, Commissioner Dunn testified that he personally
tracks suicide rates and has looked at iIncident reports;
he 1s, of course, aware of the sharp increase in suicide
rates In the last two years within ADOC. However, more
than a month after this trial began, he testified that
he has not ordered his staff to take any concrete measures
other than asking his chief of staff, Steve Brown, to
“look Into 1t.” Dunn Testimony at vol. 1, 45. He has
never attended any meetings regarding suicides, or asked
for a written report or follow-up after suicide-related
meetings that took place 1n October 2015 and October 2016.

Associate Commissioner Naglich was not only aware of
the 1i1Increase in the suicide rate, but also the risk

factors for suicides. Yet, she and other ADOC officials

addition, MHM has been sending monthly operations reports
and annual contract compliance reports stating the same.
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made almost no effort to address the problem. In
Naglich’s view, suicide 1s a risk for anyone with
untreated mental 1i1llness--in other words, a lack of
treatment, as well as a Jlack of acute care and
suicide-prevention measures, places all mentally 1ill
prisoners at risk of the most serious bodily harm
possible. She attended an October 2015 meeting focused
on the iIncrease iIn suicide rates, where she learned that
segregation placement was a common factor among suicides.
However, neither she nor anyone else at ADOC took any
action to change ADOC’s housing of mentally i1ll prisoners
in segregation, and no follow-up meeting was scheduled
until October 2016. During that 12-month period, siXx
prisoners committed suicide, doubling the annual rate
from 2015. After the second meeting, ADOC again took no
action. Appallingly, ADOC officials directly responsible
for mental health--Naglich and Tytell--and prisoner
placement--Culliver--all admitted that they were aware
of the sharp rise iIn suicides, participated iIn these two

meetings on the suicide rate, and took no action.
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Associate Commissioner Naglich attempted to explain
this lack of response by stating that a new mental-health
coding system prohibiting placement of seriously mentally
11l prisoners in segregation was in the middle of a
roll-out at the time of her testimony in December 2016.
However, as explained earlier, her representation was
disputed by the testimony of two of her colleagues, who
explained that OHS moved ten mentally i1ll prisoners out
of segregation into the Donaldson RTU only after her
testimony, and that there was no official policy change.®’
In a way, Naglich’s belated transfer of the prisoners is

all the more damning: the fact that she and Dr. Tytell

91. Tytell also tried to evade responsibility by
saying that he was not responsible for the actual
transfer or monitoring of the transfer: he TFfirst
contended that whether mentally 1i1ll prisoners are
actually being transferred out of segregation was up to
the wardens and site administrators, because they have
the mental-health codes of prisoners iIn segregation; he
insinuated that he did not have any way of monitoring the
movement of mentally 1ll prisoners i1In and out of
segregation. However, he then admitted that both himself
and Associate Commissioner Naglich do have access to the
mental-health codes of prisoners In segregation. At the
time of his testimony, Dr. Tytell had never run a report
to ascertain how many mentally ill prisoners remain to
be moved out of segregation, and Naglich had never
requested to see such a report.
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could move ten RTU-level prisoners out of segregation and
into the RTU over the course of a few weeks suggests that
it was well within their ability to prevent seriously
mentally ill prisoners from being housed iIn segregation.
They could have taken this action i1In 2015, after the
first meeting on suicides, or in 2016, after the second
meeting, rather than waiting until January 2017. By that
time, twelve more people, including a plaintiff 1in this

lawsuit, had committed suicide.

D.Ongoing Violation
Before granting injunctive relief against a state
official for an Eighth Amendment violation, the court
must find that the violation Is ongoing and continuous

in order to fall under the Ex parte Young exception of

the Eleventh Amendment bar. 209 U.S. 123 (1908); see

Idaho v. Coeur d’Alene Tribe of ldaho, 521 U.S. 261, 281

(1997) (““An allegation of an ongoing violation of federal
law where the requested relief 1is prospective 1is

ordinarily sufficient to invoke the Young fiction.”). 1In
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interpreting this requirement, the Eleventh Circuit has
held that ‘““the ongoing and continuous requirement merely
distinguishes between cases where the relief sought is
prospective in nature, i1.e., designed to prevent Injury
that will occur in the future, and cases where relief iIs

retrospective.” Summit Med. Assocs., P.C. v. Pryor, 180

F.3d 1326, 1338 (11th Cir. 1999). In this case,
plaintiffs are seeking prospective injunctive relief to
remedy serious Iinadequacies in the mental-health care
system that will continue to put mentally ill prisoners
at a substantial risk of serious harm if not corrected.
However, during the trial, defendants suggested that iIn
three different areas of mental-health care at issue here,
ADOC has started remedying the i1nadequacies, rendering
plaintiffs® claims as to those areas moot and not
suitable for resolution by the court. The court

disagrees, and addresses each area in turn.®

92. The iInterplay between the mootness i1nquiry and
the ongoing-violation requirement under Ex parte Young
iIs somewhat unsettled. However, the Eleventh Circuit,
along with the Fifth Circuit and the Sixth Circuit, has
suggested that a threat of recurrence sufficient to
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First, during the trial, defendants repeatedly
argued that the 2014 partial settlement between the
parties regarding the distribution of razor blades to
prisoners 1in crisis cells and segregation units has
rendered the issue of dangerous items iIn crisis cells
moot. However, the settlement deals solely with the
policy of distributing razor blades for shaving to
prisoners in those units, rather than the distinct issue

of keeping dangerous items--including but not limited to

render a claim not moot should also be sufficient for the
ongoing-violation requirement. See Nat®"l Ass"n of Bds.
of Pharm. v. Bd. of Regents of the Univ. Sys. of Ga., 633
F.3d 1297, 1308-09 (11th Cir. 2011) (treating a dispute
regarding whether the plaintiff alleged an ongoing
violation as a mootness inquiry); K.P. v. LeBlanc, 729
F.3d 427, 439 (5th Cir. 2013) (rejecting the contention
that a non-moot claim did not meet the ongoing-violation
requirement, because “[that] theory, 1f accepted, would
work an end-run around the voluntary-cessation exception
to mootness where a state actor is involved”); Russell v.
Lundergan-Grimes, 784 F.3d 1037, 1047 (6th Cir. 2015)
(“[A]Jt the point that a threatened 1Injury becomes
sufficiently 1mminent and particularized to confer
Article 111 standing, that threat of enforcement also
becomes sufficient to satisfy ... EX parte Young.)); see
also Muhammad v. Crews, No. 4:14CV379-MW/GRJ, 2016 WL
3360501, at *6 n.5 (N.D. Fla. June 15, 2016) (Walker,
J.) (summarizing the case law). Here, the court
addresses both the mootness argument and the
ongoing-violation argument, though the analyses overlap.
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razor blades--from being introduced into crisis cells by
other means. Multiple employees of ADOC and MHM
testified that the presence of dangerous 1tems in Crisis
cells has been an ongoing problem. Accordingly, the 2014
settlement of the razor-distribution issue does not moot
this Inquiry or prevent the court from finding an ongoing
violation.

Second, defendants argued that the January 2017
interim agreement “revamping’ suicide prevention
protocols moots the 1issue of suilcide prevention and
crisis care in general. However, as discussed earlier,
suicide prevention encompasses much more than requiring
constant watch for the most acutely suicidal prisoners
and ensuring staggered-interval checks of others. In
fact, various suicide prevention measures discussed 1In
this case are not covered by the interim agreement, and
defendants have not i1mplemented them, despite their
knowledge of the risk of harm posed by the current
conditions. For example, as this court saw firsthand

during i1ts facility tours after the trial, segregation
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cells and some crisis cells continue to have easily
accessible tie-off points, despite the fact that most

93 Likewise,

suicides happen in segregation cells.
despite the recommendation of defendants” own expert that
a suicide risk-assessment tool be used for all prisoners
at a heightened risk of suicide, not jJust prisoners
coming through the iIntake process for the first time,

ADOC has fTailed to assess prisoners for suicide risks

outside of the intake process.® When asked by the court

93. MHM’s program director Houser explained that
ADOC started looking into fixing the doors on the Holman
suicide watch cells (which have bars that can provide a
tie-off point) during the last week of December 2016.
This was close to a month after the trial had begun, and
years after MHM started reporting to ADOC that Holman
crisis cells are not safe. These belated actions
il lustrate that without a court order, ADOC will continue
to look the other way despite the glaring deficiencies
that put mentally 11l prisoners at a substantial risk of
serious harm, including death.

94. As discussed earlier, many prisoners who commit
suicide while in ADOC custody are not actually on suicide
watch at the time; iIn fact, many reside 1iIn general
population units without receiving any mental-health
treatment. This suggests that meaningful remedial
suicide prevention efforts cannot be confined to those
already identified as high risk, but also must include
identifying those at high risk among the general
population.
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why this part of Dr. Patterson’s recommendation s not
being followed, Associate Commissioner Naglich answered
that she is “not sure where all 1t’s being used” and “it
would be a question better asked of MHM.”%® Naglich
Testimony at vol. 3, 231.

Furthermore, evidence suggests that even the limited
remedial actions covered by the iInterim agreement have
not been fully implemented. Allegations of noncompliance
with the constant-watch procedure resulted 1iIn a
modification of the iInterim agreement In order to allow
plaintiffs® counsel frequent monitoring Vvisits to crisis
cells. The court also witnessed firsthand during the
post-trial site visits that essential parts of
suicide-watch procedures were still not being followed:
many forms for 15-minute and 30-minute staggered-interval
checks of prisoners on suicide watch and mental-health
observation were pre-filled and at exact intervals.

ADOC’s 1inability to carry out the terms of the iInterim

95. The court attributes this lack of knowledge to
the Associate Commissioner being overwhelmed due to
understaffing.
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agreement even in anticipation of this court’s announced
visit illustrates a severe, ongoing dysfunction In the
system, a striking indifference by ADOC to a substantial
risk of serious harm, or both. Needless to say, the
court finds that the Inadequacies in ADOC’s
suicide-prevention measures are ongoing.

Partly for this reason, the court declines to rely
on Commissioner Dunn’s testimony that he intends to abide
by the 1i1nterim agreement’s constant-watch procedures
until an expert or the court tells him otherwise. Dunn’s
statement regarding his intent to enforce i1t indefinitely
is not reliable given the evidence of noncompliance
already shown and Houser’s testimony that the budget and
the layout of crisis cells make constant watch
unsustainable. In addition, Dunn’s statement of intention
iIs not enforceable iIn court, especially given that the
order approving the interim agreement specifically states
that i1t does not resolve any of the issues raised 1In
trial. See Interim Agreement on Suicide Prevention

Measures (doc. no. 1102). In other words, defendants
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have not satisfied the requirements for making a claim
moot by voluntary cessation: the Commissioner’s statement
cannot be said to have “completely and 1irrevocably
eradicated the effects of the alleged violation,” and
there 1s a reasonable expectation that the alleged
violation may recur, due to the risk and evidence of
non-compliance and the unenforceability of the

defendant’s statement in court. See Reich .

Occupational Safety and Health Review Comm”’n, 102 F.3d

1200, 1202 (11th Cir. 1997) (holding that a request for
injunctive relief may become moot i1f: (1) “i1t can be said
with assurance that there i1s no reasonable expectation
that the alleged violation will recur and (2) interim
relief or events have completely and irrevocably
eradicated the effects of the alleged violation.”).
Third, defendants have also failed to show that the

inquiry iInto theilr segregation practices has become moot

or that they have stopped placing seriously mentally ill
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6 As discussed above, evidence

prisoners in segregation.®
suggests that the new coding system as described by
Associate Commissioner Naglich has not yet Dbeen
implemented. ADOC’s failure to address such an obvious
risk of harm despite their knowledge of the issue for
over two years vividly illustrates that the violation is

ongoing and will continue 1T the defendants are left to

their own devices.

E.Ex parte Young Defenses

Defendants advance two arguments regarding the EX

parte Young doctrine: Tfirst, that the defendants, sued

in their official capacities, lack the authority to
implement the remedy, and therefore cannot be proper
defendants; second, that the remedy would require the

State to expend money, and therefore is barred by the

96. Defendants did not make this argument explicitly
during the trial, but the court addresses 1t since
Associate Commissioner Naglich’s contention regarding
the new coding system could be construed as arguing that
plaintiffs® claim regarding ADOC’s segregation practice
IS now moot.
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Eleventh Amendment--an argument that this court already
rejected in the summary judgment opinion. Neither
argument is viable under the Eleventh Amendment case law

and Ex parte Young, 209 U.S. 123 (1908).

The case law does not support the argument that the
Commissioner and the Associate Commissioner were not the
proper defendants to sue due to their alleged lack of
authority to implement the remedy. The Supreme Court

rejected this line of argument in Papasan v. Allain, 478

U.S. 265 (1986), where the State of Mississippi contended
that plaintiffs had not sued officials who could grant
the relief requested, which was to remedy the State’s
unequal distribution of the benefits from the State’s
school land. The Court held that one of the named
defendants, the Secretary of State, was a proper
defendant because he was responsible under a state
statute for “general supervision” of the local school
officials” administration of the lands 1n question;
because of those responsibilities, he could be properly

enjoined under EX parte Young. Id. at 282 & n.14. The
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Court’s holding ensured that 1T a state official violates
the Constitution while carrying out a responsibility
created by virtue of the defendant’s office, that

defendant may be enjoined under Ex parte Young. See also

Ex parte Young, 209 U.S. at 157 (explaining that “the

fact that the state officer, by virtue of his office, has
some connection with the enforcement of the act, i1s the
important and material fact”). The defendant’s authority
to implement the remedy was not relevant to the Ex Parte
Young analysis.

This circuit has repeatedly held that defendants
simply must have ““have some connection with”> the
unconstitutional act or conduct complained of” In order
to be proper defendants for an injunctive-relief suit

under Ex parte Young. Luckey v. Harris, 860 F.2d 1012,

1015-16 (11th Cir. 1988) (quoting and citing Ex parte
Young, 209 U.S. at 157 (internal alterations omitted)).

For example, in Grizzle v. Kemp, 634 F.3d 1314 (11th Cir.

2011), the Eleventh Circuit held that the Secretary of

State i1s a proper defendant 1n a suit challenging the
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legality of a state election Ilaw--even though that
official cannot implement the relief of changing the
law--since he has “both the power and the duty to ensure

that [local boards of elections] comply with Georgia’s

election code,” which ““sufficiently connect[s] him with

the duty of enforcement for the potentially

unconstitutional law. Id. at 1319 (quoting Ex Parte

Young, 209 U.S. at 161). Conversely, i1n Summit Med.

Assocs., PC v. Pryor, 180 F.3d 1326 (11th Cir. 1999), the

court found that a state prosecutor IS not a proper
defendant in a lawsuit challenging a private
civil-enforcement statute creating a private cause of
action, because a prosecutor has no connection with the
enforcement of a civil statute that enables an affected
private individual to sue. The application of Ex parte
Young in the Eleventh Circuit as well as other circuits
is palpably distinct from the defendants” formulation,

which elides the distinction between having some
connection” ... with the conduct complained of,” Luckey,

860 F. 2d at 1015-16 (quoting Ex Parte Young, 209 U.S.
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at 157), and the “authority to remedy the alleged wrongs.”

Defs.” Ex parte Young Trial Br. (doc. no. 1098) at 12.

Applying the proper formulation of Ex parte Young,

the Commissioner and the Associate Commissioner have the
constitutional duty to provide minimally adequate
mental-health care as the officials responsible for
running the Alabama Department of Corrections and 1its
Office of Health Services; therefore, they have “the
ability to commit the unconstitutional act” of failing
to provide minimally adequate mental-health care, and the

Ex parte Young doctrine applies. Okpalobi v. Foster, 244

F.3d 405, 421 (5th Cir. 2001) (en banc).

Defendants also seem to argue that any time a state
official requires someone else’s cooperation In order to
remedy a constitutional violation, that state official’s
unconstitutional act i1s immune from suit. This cannot

be. The Ex parte Young case law is replete with examples

where a court finds the conduct of a state agency
unconstitutional, even when the named defendants in their

official capacities cannot remedy the violation alone.
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For example, the Eleventh Circuit found that the Ex parte
Young doctrine applied to a lawsuit challenging the
adequacy of counsel provided to indigent criminal

defendants in the State of Georgia iIn Luckey v. Harris,

860 F.2d 1012 (11th Cir. 1988), quoting the *some

connection” language from Ex parte Young. Remedying some

of the allegations iIn that case, such as I1nadequate
supervision of court-appointed criminal defense counsel,
would have required third parties” cooperation, including
hiring new personnel to supervise defense attorneys and
related budget appropriations--just as potential
remedies proposed by the parties iIn this case might
require an additional budget appropriation and the
recruitment of new personnel. In other words, the fact
that the named defendants i1n their official capacities
may need third parties’ cooperation to carry out some of

the potential remedies does not bar Ex parte Young’s

applicability, because the doctrine only requires “some
connection” between the alleged wrongdoing and the

officials’ responsibility.
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Defendants” second argument--that the remedy would
require state expenditures iIn violation of the Eleventh
Amendment--is equally unavailing. Defendants argue that
because the Commissioner and the Associate Commissioner
do not have the authority to appropriate more money to
their own budget, they are itmmune from this lawsuit under
the Eleventh Amendment. The Supreme Court has clearly
held that the Eleventh Amendment does not bar an order
requiring expenditure of state funds if it is ancillary
to injunctive relief for an ongoing violation. In

Edelman v. Jordan, 415 U.S. 651, 668 (1974), the Supreme

Court noted that the Eleventh Amendment did not bar suits
that had “fiscal consequences to state treasuries” that
“were the necessary result of compliance with decrees
which by theilr terms were prospective In nature.” The
Court In Edelman also observed that having to spend more
money from the state treasury because the State needs to
conform its conduct to the court order i1s an “ancillary
effect” that is “a permissible and often an iInevitable

consequence of the principle announced in Ex parte Young.”
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Id. at 668. The Court reiterated this principle in

Milliken v. Bradley, 433 U.S. 267, 289 (1977), upholding

a district court’s order requiring the State defendants
to pay one-half of the additional costs attributable to
a remedial education scheme to support school
desegregation. In both of these cases, the Supreme Court
recognized that the State must pay for ancillary costs
of prospective, injunctive relief, regardless of whether
the named defendants in their official capacities--who
were standing In for the State based on the Ex parte
Young fiction--had the ability to appropriate more money

to their own budget. See also Lane v. Cent. Ala. Cmty.

Coll., 772 F.3d 1349, 1351 (11th Cir. 2014) (“The Supreme

Court has recognized that compliance with the terms of
prospective injunctive relief will often necessitate the

expenditure of state funds.”) (citing Edelman v. Jordan,

415 U.S. 651 (1974)). In fact, rather than precluding
relief, courts have found i1nadequate funding to be a

basis for finding of deliberate indifference. See, e.g.,

Wellman v. Faulkner, 715 F.2d 269, 273 (7th Cir. 1983).
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In sum, defendants are not immunized from liability
arising from ongoing constitutional violations simply
because they lack financial resources or the authority
to mandate certain specific measures that might remedy

the violation. On the contrary, the Ex parte Young

doctrine allows this court to find liability and ensure
that the prison system provides minimally adequate

mental-health care.

VI. CONCLUSION

For the reasons above, the court holds that the
Commissioner of the Alabama Department of Corrections and
the Associate Commissioner of Health Services, in their
official capacities, are violating the Eighth Amendment
rights of the plaintiff class and of plaintiff Alabama
Disabilities Advocacy Program”’s constituents with
serious mental-health needs who are in ADOC custody.
Simply put, ADOC’s mental-health care is horrendously
Inadequate. Based on the abundant evidence presented iIn

support of the Eighth Amendment claim, the court
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summarizes i1ts factual findings in the following roadmap,

identifying the contributing factors to the i1nadequacies

found 1n ADOC’s mental-health care system:

D

)

)

4

©)

Failing to 1i1dentify prisoners with serious
mental-health needs and to classify their needs
properly;

Failing to provide individualized treatment plans
to prisoners with serious mental-health needs;
Failing to provide psychotherapy by qualified and
properly supervised mental-health staff and with
adequate frequency and sound confidentiality;
Providing i1nsufficient out-of-cell time and
treatment to those who need residential treatment;
and failing to provide hospital-level care to those
who need 1t;

Failing to identify suicide risks adequately and
providing inadequate treatment and monitoring to
those who are suicidal, engaging in self-harm, or

otherwise undergoing a mental-health crisis;
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(6) Imposing disciplinary sanctions on mentally 1ll
prisoners for symptoms of their mental 1i1llness,
and imposing disciplinary sanctions without regard
for the impact of sanctions on prisoners’ mental
health;

(7) Placing seriously mentally 1ll prisoners 1in
segregation without extenuating circumstances and
for prolonged periods of time;°" placing prisoners
with serious mental-health needs 1In segregation
without adequate consideration of the impact of
segregation on mental health; and providing
Inadequate treatment and monitoring In segregation.

The court further finds that persistent and severe
shortages of mental-health staff and correctional staff,
combined with chronic and significant overcrowding, are
the overarching 1issues that permeate each of the
above-identified contributing Tfactors of I1nadequate

mental-health care.

97. The court recognizes that “extenuating
circumstances” and “prolonged periods of time”’ are
somewhat ambiguous terms but leaves them to be defined
during the remedy phase with the parties” iInput.
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Accordingly, i1t i1s ORDERED that the court and the
parties will meet to discuss a remedy. The court
emphasizes that given the severity and urgency of the
need for mental-health care explained In this opinion,
the proposed relief must be both immediate and long term.
No partial final judgment shall issue at this time as to
the claim resolved in this entry.

DONE, this the 27th day of June, 2017.

/s/ Myron H. Thompson
UNITED STATES DISTRICT JUDGE




U.S. Department of Justice

April 2, 2019

The Honorable Kay Ivey
Governor of Alabama
Alabama State Capitol

600 Dexter Avenue
Montgomery, Alabama 36130

Re:  Notice Regarding Investigation of Alabama’s State Prisons for Men

Dear Governor Ivey:

We write to report the results of the investigation into the conditions of confinement in
Alabama’s State Prisons for Men (Alabama’s prisons) by the Civil Rights Division and the
Alabama United States Attorneys’ Offices, conducted under the Civil Rights of Institutionalized
Persons Act (CRIPA), 42 U.S.C. § 1997. Consistent with the statutory requirements of CRIPA,
we provide this Notice of the alleged conditions that we have reasonable cause to believe violate
the Constitution. We also notify you of the supporting facts giving rise to,-and the minimum
remedial measures that we believe may remedy, those alleged conditions.

After carefully reviewing the evidence, we conclude that there is reasonable cause to
believe that conditions at Alabama’s prisons violate the Eighth Amendment to the Constitution
and that these violations are pursuant to a pattern or practice of resistance to the full enjoyment
of rights protected by the Eighth Amendment. In particular, we have reasonable cause to believe
that Alabama routinely violates the constitutional rights of prisoners housed in the Alabama’s
prisons by failing to protect them from prisoner-on-prisoner violence and prisoner-on-prisoner
sexual abuse, and by failing to provide safe conditions. The violations are exacerbated by
serious deficiencies in staffing and supervision and overcrowding.'

We are obligated to advise you that 49 days after issuance of this Notice, the Attorney
General may initiate a lawsuit under CRIPA to correct the alleged conditions we have identified
if Alabama officials have not satisfactorily addressed them. 42 U.S.C. § 1997b(a)(1). The
Attorney General may also move to intervene in related private suits 15 days after issuance of
this letter. 42 U.S.C. § 1997¢c(b)(1)(A).

! The Department’s investigation of Alabama’s prisons was opened to investigate three issues: (1) whether
Alabama’s prisons are protecting prisoners from physical and sexual violence at the hand of other prisoners; (2)
whether Alabama’s prisons are providing safe and sanitary living conditions; and (3) whether Alabama’s prisons are
protecting prisoners from excessive force and sexual abuse from staff. This Notice Letter applies to the first two
issues. The Department’s investigation into third issue is ongoing because the Department’s petition to enforce its
subpoena for documents relevant to that issue is pending with the court.
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We hope, however, to resolve this matter through a more cooperative approach and look
forward to working with you to address the alleged violations of law we have identified. The
lawyers assigned to this investigation will be contacting the Alabama Department of Corrections
to discuss this matter in further detail. Please also note that this Notice is a public document. It
will be posted on the Civil Rights Division’s website.

If you have any questions, please call United States Attorney Jay E. Town at (205) 244-
2001 or Steven H. Rosenbaum, Chief of the Civil Rights Division’s Special Litigation Section, at
(202) 616-3244.

Sincerely,
L ) ~ e
AR W Cj\”/gé‘
Eric S. Dreiband Louis V. Franklin, Sr.
Assistant Attorney General United States Attorney
Civil Rights Division Middle District of Alabama

Ao o,

Richard W. Moore
United States Attorney
Southern District of Alabama

ceC: Steven T. Marshall
Attorney General
State of Alabama

Jefferson Dunn
Commissioner
Alabama Department of Corrections

Deborah Toney

Warden

Bibb Correctional Facility
565 Bibb Lane

Brent, AL 35034



Patrice Richie

Warden

Bullock Correctional Facility
P.O. Box 5107

Union Springs, AL 36089

Christopher Gordy

Warden

Donaldson Correctional Facility
100 Warrior Lane

Bessemer, AL 35203

Walter Myers

Warden

Easterling Correctional Facility
200 Wallace Drive

Cilo, AL 36017

Joseph Headley
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Elmore Correctional Facility
3520 Marion Spillway Road
Elmore, AL 36025

Mary Cooks
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Fountain Correctional Facility
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I INTRODUCTION

The Civil Rights Division and the three U.S. Attorney’s Offices for the State of Alabama
(“Department” or “Department of Justice”) provide notice, pursuant to the Civil Rights of
Institutionalized Persons Act, 42 U.S.C. 8§88 1997 et seq. (“CRIPA?”), that there is reasonable
cause to believe, based on the totality of the conditions, practices, and incidents discovered that:
(1) the conditions in Alabama’s prisons for men (hereinafter “Alabama’s prisons”)?® violate the
Eighth Amendment of the U.S. Constitution; and (2) these violations are pursuant to a pattern or
practice of resistance to the full enjoyment of rights protected by the Eighth Amendment. The
Department does not serve as a tribunal authorized to make factual findings and legal
conclusions binding on, or admissible in, any court, and nothing in this Notice Letter (“Notice”)
should be construed as such. Accordingly, this Notice is not intended to be admissible evidence
and does not create any legal rights or obligations.

Consistent with the statutory requirements of CRIPA, we write this Notice to notify
Alabama of the Department’s conclusions with respect to numerous constitutional violations, the
facts supporting those conclusions, and the minimum remedial measures necessary to address the
identified deficiencies.?

There is reasonable cause to believe that the Alabama Department of Corrections
(“ADOC”) has violated and is continuing to violate the Eighth Amendment rights of prisoners
housed in men’s prisons by failing to protect them from prisoner-on-prisoner violence, prisoner-
on-prisoner sexual abuse, and by failing to provide safe conditions, and that such violations are
pursuant to a pattern or practice of resistance to the full enjoyment of rights secured by the
Eighth Amendment. The violations are severe, systemic, and exacerbated by serious deficiencies
in staffing and supervision; overcrowding; ineffective housing and classification protocols;
inadequate incident reporting; inability to control the flow of contraband into and within the
prisons, including illegal drugs and weapons; ineffective prison management and training;

1 At present, there are 13 such correctional facilities; Bibb Correctional Facility; Bullock Correctional Facility;
Donaldson Correctional Facility; Easterling Correctional Facility; EImore Correctional Facility; Fountain

Correctional Facility; Hamilton Aged & Infirmed; Holman Correctional Facility; Kilby Correctional Facility;
Limestone Correctional Facility; St. Clair Correctional Facility; Staton Correctional Facility; and Ventress
Correctional Facility. We also investigated the conditions at Draper Correctional Facility; however, in late 2017, the
Alabama Department of Corrections (“ADOC”) closed that facility. We did not review the conditions in other
ADOC facilities, such as work release facilities or the Julia Tutwiler Prison for Women.

2 The Department’s investigation of Alabama’s prisons was opened to investigate three issues: (1) whether ADOC
is protecting prisoners from physical and sexual violence at the hand of other prisoners; (2) whether ADOC is

providing safe and sanitary living conditions; and (3) whether ADOC is protecting prisoners from excessive force
and sexual abuse from staff. This Notice applies to the first two issues. The Department’s investigation into third
issue is ongoing because the Department’s petition to enforce its subpoena for documents relevant to that issue is

pending with the court.



insufficient maintenance and cleaning of facilities; the use of segregation and solitary
confinement to both punish and protect victims of violence and/or sexual abuse; and a high level
of violence that is too common, cruel, of an unusual nature, and pervasive.

Our investigation revealed that an excessive amount of violence, sexual abuse, and
prisoner deaths occur within Alabama’s prisons on a regular basis. Indeed, a review of a single
week in Alabama’s prisons—a week in September 2017—provides a window into a broken
system that too often disregards prisoners’ safety.

The “Hot Bay” at Bibb® was a housing unit populated exclusively with prisoners with
disciplinary infractions. It had limited supervision and no programming. On a Friday in
September 2017, three days before the Department of Justice arrived at Bibb for the first full
facility tour of our investigation, two prisoners stood guard at the doors of the Hot Bay, an open
dormitory housing men in bunkbeds multiple rows deep, watching for rarely-seen correctional
officers. At the back of the dormitory and not visible from the front door, two other prisoners
started stabbing their intended victim. The victim screamed for help. Another prisoner tried to
intervene and he, too, was stabbed. The initial victim dragged himself to the front doors of the
dormitory. Prisoners banged on the locked doors to get the attention of security staff. When an
officer finally responded, he found the prisoner lying on the floor bleeding from his chest. The
prisoner eventually bled to death. One Hot Bay resident told us that he could still hear the
prisoner’s screams in his sleep.

That same day, at Staton, a prisoner was stabbed multiple times by another prisoner and
had to be medically evacuated by helicopter to a nearby hospital. The following day, at EImore,
a prisoner was beaten and injured by four other prisoners. At Ventress, officers performed a
random pat down on a prisoner, finding 17 cigarettes laced with drugs, a plastic bag of
methamphetamine, and a bag filled with another hallucinogen drug referred to as “cookie
dough.”*

On Sunday, a prisoner asleep in the honor dormitory—a dormitory reserved for prisoners
with good behavior—at St. Clair was woken from sleep when two prisoners started beating him
with a sock filled with metal locks. The victim was injured so severely that he was transported
to an outside hospital for emergency treatment. That same day at Ventress, a prisoner was
punched so forcefully in the eye by another prisoner that he was sent to an outside hospital.
Another prisoner was stabbed by two other prisoners with homemade knives. A different

3 The “Hot Bay” is an internal nickname for what is also called the “Behavior Modification” dormitory or “restricted
housing unit.” It is where prisoners who have been disciplined for drugs or violence are placed and are not allowed
to leave the dormitory for meals or the canteen line, are not given a microwave or television, or allowed to attend
any outside programs or jobs. Since we inspected Bibb and informed ADOC of our initial findings that the Hot Bay
was critically dangerous, the Hot Bay at Bibb has been closed, but “Behavior Modification” dormitories continue to
operate at other facilities.

4 “Cookie dough™ is a brown or white synthetic crystalline powder made of poisonous chemicals that is mixed with
tobacco and smoked. It causes extreme paranoia, severe hallucinations, and violent nausea. It is sometimes referred
to as “Brown Clown.”



Ventress prisoner was punched so hard in the face by prisoners with shirts covering their faces
that he was transported to an outside hospital for treatment. At Staton, a prisoner threatened a
correctional officer with a knife measuring seven inches in length. And another prisoner
reported that he had been sexually assaulted by a fellow prisoner after he had only agreed, in
exchange for three store items, to lower his pants for that prisoner to view his buttocks while
masturbating.

On Tuesday, at Fountain, a prisoner set fire to another prisoner’s bed blanket while he
was sleeping, leading to a fight between the two men. Officers searching a dormitory at Ventress
found 12 plastic bags of an unknown substance, 79 cigarettes laced with drugs, two bags
containing “cookie dough,” and a bag of methamphetamine.

On Wednesday morning, a prisoner at Easterling was sexually assaulted inside of a
segregation cell by an inmate. Four days prior, this same prisoner had been forced at knifepoint
to perform oral sex on two other prisoners.

On Thursday, at Ventress, a prisoner was so severely assaulted by four other prisoners
that he had to be transported to an outside hospital for treatment. A different Ventress prisoner
reported being sexually assaulted.

At Bullock, a prisoner was found unresponsive on the floor by his bed and later died; his
death was caused by an overdose of a synthetic cannabinoid. On Friday at Ventress, an officer
observed a prisoner bleeding from the shoulder due to a stab wound; the prisoner was transported
to an outside hospital for treatment.

These incidents in Alabama’s prisons are just some of those reported in ADOC’s own
records during one week. And based on what we learned from our investigation and statements
made by ADOC’s head of operations, it is likely that many other serious incidents also occurred
this week but were not reported by prisoners or staff.

I1. INVESTIGATION

In October 2016, the Department opened a CRIPA investigation into the conditions in
ADOC facilities housing male prisoners. The investigation focused on whether ADOC (1)
adequately protects prisoners from physical harm and sexual abuse at the hands of other
prisoners; (2) adequately protects prisoners from use of excessive force and staff sexual abuse by
correctional officers; and (3) provides prisoners with sanitary, secure, and safe living conditions.

Five experienced expert consultants in correctional practices assisted with this
investigation. Three of these experts are former high-ranking corrections officials with
significant experience leading state and local corrections departments; the remaining two are
nationally recognized experts in medical care and sexual safety in prisons. At least two of the
experts accompanied us on site visits to Alabama prisons, interviewed ADOC staff and
prisoners, reviewed documents, and provided their expert opinions and insight to help inform the
investigation and its conclusions. The remaining experts reviewed documents and provided their
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expert opinions and insights to assist the Department in forming conclusions and recommending
remedies to tackle the significant problems encountered during the investigation.

Between February 2017 and January 2018, we conducted site visits to four Alabama
prisons: Donaldson, Bibb, Draper, and Holman. Our investigation was aided by numerous
sources of information.

Throughout the course of this investigation, we interviewed approximately 55 ADOC
staff members. Our site visits included interviews with wardens, deputy wardens, captains,
Prison Rape Elimination Act (“PREA”)® compliance officers, sergeants, medical staff, mental
health staff, classification staff, and maintenance managers. In addition, we also met with staff
of ADOC’s central office, including the Deputy Commissioner of Operations, the head of the
Intelligence and Investigations Division (“I1&I”), the PREA Coordinator, and other members of
ADOC management and the investigations branch.

We also interviewed over 270 prisoners. In addition to four site visits, we sent two
Department investigators to interview prisoners in seven Alabama prisons—Limestone,
Donaldson, Staton, Ventress, Easterling, Bullock, and Fountain. ADOC did allow prisoners to
access a toll-free number with direct access to Department personnel. As a result, the
Department conducted over 500 interviews with prisoners and family members by phone. We
received and reviewed more than 400 letters from ADOC prisoners. We also received hundreds
of emails from prisoners and family members to a special email address established specifically
for this investigation.

We augmented our site visits by requesting and reviewing hundreds of thousands of
pages of documents and data from 2015 to 2018. In order to inform our understanding of
ADOC:s practices, we reviewed incident reports, medical records, autopsies, policies and
regulations, training materials, mental health records, personnel files, staffing plans, shift rosters,
duty post logs, and a limited number of investigative files. ADOC produced its entire incident
report database from 2015 through June 2017 and a portion of its incident report database from
June 2017 through April 2018.

In some sections of this Notice, we provide more examples to illustrate the variety of
circumstances in which the violation occurs, while in others we focus on one or two examples
that demonstrate the nature of the violations we found. The number of examples included in a
particular section is not indicative of the number of violations that we found. These examples
comprise a small subset of the total number of incidents upon which we base our conclusions.
And though there may be more examples from facilities we visited and certain others from which
we received more information, given the enormous breadth of ADOC’s Eighth Amendment
violations—including the lack of certain statewide policies, our concerns with ADOC
management, and the fact that prisoners are frequently transferred to different facilities—it is
evident the examples described in this Notice are typical of the system as a whole.

®34 U.S.C. §§ 30301-30309.



III. BACKGROUND

ADOC currently houses approximately 16,000 male prisoners in 13 prisons with varying
custody levels. Based on the most recent ADOC Annual Report available, five of these
facilities—Donaldson, Holman, Kilby, Limestone, and St. Clair—are maximum, or close
custody, meaning they are “designed for incarcerating the most violent and highest classified
offenders admitted to ADOC.” In the close custody facilities, many of the prisoners are housed
in cells, as opposed to open dormitory-style housing. They range in population from just over
900 prisoners at St. Clair to over 2,000 at Limestone. ADOC classifies eight of its facilities—
Bibb, Bullock, Easterling, EImore, Fountain, Hamilton Aged & Infirmed, Staton, and Ventress—
as medium custody, which are “less secure than close custody for those inmates who have
demonstrated less severe behavioral problems.” Hamilton houses fewer than 275 prisoners,
while Bibb houses almost 1,800. Many of the prisoners housed in medium custody facilities live
in open dormitories; however, even in these facilities, there are a number of segregation cells.

ADOC operated a fourteenth men’s prison called Draper at the time that we opened our
investigation. We inspected Draper in October 2017, and discovered numerous dangerous and
unsanitary conditions within the prison. For example, there was open sewage running by the
pathway we used to access the facility. Numerous prisoners informed us that toilets and
plumbing pipes in dormitories and segregation required frequent maintenance, yet were still
often overflowing or clogged, with standing sewage water on the floors. In addition, there were
reports of rats and maggots in the kitchen. After the inspection, our experts informed ADOC of
their shock at the state of the facility. In fact, during our inspection of Draper, one of our experts
had to leave the kitchen area before becoming sick from the toxic fumes of the cleaning
chemicals. Approximately one month after our site visit, we learned through press reports that
ADOC was closing Draper after engineering experts hired by ADOC concluded that the facility
was “no longer suitable to house inmates, or to be used as a correctional facility.”

IV.  CONDITIONS IDENTIFIED

ADOC fails to protect prisoners from serious harm and a substantial risk of serious harm.
See Farmer v. Brennan, 511 U.S. 825, 833 (1994); Helling v. McKinney, 509 U.S. 25, 33-35
(1993); Harrison v. Culliver, 746 F.3d 1288, 1298 (11th Cir. 2014). The combination of
ADOC'’s overcrowding and understaffing results in prisons that are inadequately supervised,
with inappropriate and unsafe housing designations, creating an environment rife with violence,
extortion, drugs, and weapons. Prisoner-on-prisoner homicide and sexual abuse is common.
Prisoners who are seriously injured or stabbed must find their way to security staff elsewhere in
the facility or bang on the door of the dormitory to gain the attention of correctional officers.
Prisoners have been tied up for days by other prisoners while unnoticed by security staff.
Prisoners are often found in unauthorized areas. Some prisoners sleep in dormitories to which
they are not assigned in order to escape violence. Prisoners are being extorted by other prisoners
without appropriate intervention of management. Contraband is rampant. The totality of these
conditions pose a substantial risk of serious harm both to prisoners and correctional officers.
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Laube v. Haley, 234 F. Supp. 2d 1227, 1245 (M.D. Ala. 2002); see also Helling, 509 U.S. at 33
(“That the Eighth Amendment protects against future harm to inmates is not a novel concept.
The Amendment . . . requires that inmates be furnished with the basic human needs, one of
which is reasonable safety.”).

The Eighth Amendment applies to the States through the Due Process Clause of the
Fourteenth Amendment and prohibits the infliction of “cruel and unusual punishments.” Estelle
v. Gamble, 429 U.S. 97, 101 (1976). The Eighth Amendment’s ban on cruel and unusual
punishments applies to the “treatment a prisoner receives in prison and the conditions under
which he is confined.” Farmer, 511 U.S. at 832; Bass v. Perrin, 170 F.3d 1312, 1316 (11th Cir.
1999). The conditions in Alabama’s prisons are objectively unsafe, as evidenced by the high rate
of prisoner-on-prisoner homicides and violence, including sexual abuse. Alabama is
incarcerating prisoners under conditions that pose a substantial risk of serious harm, even when
that harm has not yet occurred. Alabama is deliberately indifferent to that harm or serious risk of
harm and it has failed to correct known systemic deficiencies that contribute to the violence. The
deplorable conditions within Alabama’s prisons lead to heightened tensions among prisoners.
And, as a result, the violence is spilling over so that it is affecting not only prisoners, but ADOC
staff as well.

That ADOC’s prisons are dangerous appears to be acknowledged at all levels. The
following data highlights that danger. Alabama prisoners endure an extraordinarily high rate of
violence at the hands of other prisoners. Based on the latest data available from the Department
of Justice’s Bureau of Justice Statistics, Alabama’s prisons have the highest homicide rate in the
country. In 2014, the national average homicide rate in prisons was seven homicides per
100,000 prisoners. During fiscal year 2017, ADOC publicly reported nine homicides in its
men’s prisons, which house about 16,000 prisoners (a rate of homicide of 56 per 100,000
prisoners). This is approximately eight times the 2014 national rate.

Our experts observed that, based on their experience, the amount of prisoner-on-prisoner
violence in Alabama’s prisons was much higher than other similar systems. Based on ADOC’s
publicly reported statistics, the number of prisoner-on-prisoner violent incidents has increased
dramatically over the last five-and-a-half years.
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This increase in violent incidents has persisted and continued even after our investigation
began. Our experts have consistently raised concerns about the levels of violence with ADOC
leadership and suggested potential solutions throughout our investigation.

ADOC correctional staff are also harmed by the violence. Shortly before we notified
ADOC of our investigation, a correctional officer was stabbed to death at Holman. ADOC’s
own incident reports indicate that, since 2017, correctional officers have been stabbed, punched,
kicked, threatened with broken broomsticks or knives, and had their heads stomped on. One
officer at Donaldson was quoted as saying, “Walking out of these gates, knowing you’re still
alive, that’s a successful day.” At the same time, dozens of ADOC correctional officers have
been arrested in the past two years for crimes related to drug trafficking and other misconduct

within Alabama’s prisons. And ADOC told us that ADOC staff are bringing illegal contraband
into Alabama’s prisons.

As detailed below, there is reasonable cause to believe that there is a pattern or practice
of Eighth Amendment violations throughout the ADOC system. To establish a pattern or
practice of violations, the United States must prove “more than the mere occurrence of isolated
or ‘accidental’ or sporadic discriminatory acts.” See Int’l Bhd. of Teamsters v. United States,
431 U.S. 324, 336 (1977). It must “establish by a preponderance of the evidence that . . .
[violating federal law] was . . . the regular rather than the unusual practice.” Bazemore v. Friday,
478 U.S. 385, 398 (1986) (quoting Teamsters, 431 U.S. at 336); see also EEOC v. Am. Nat’l
Bank, 652 F.2d 1176, 1188 (4th Cir. 1981) (explaining that a “cumulation of evidence, including



statistics, patterns, practices, general policies, or specific instances of discrimination” can be
used to prove a pattern or practice).

A. ADOC’s Overcrowding Contributes to Serious Harm to Prisoners.

One factor leading to the overwhelming amount of violence within Alabama’s prisons is
severe overcrowding. Alabama has one of the most overcrowded prison systems in the nation.
In 2013, Alabama had an imprisonment rate of 646 per 100,000 residents—the fourth highest in
the nation and well above the average U.S. incarceration rate of 417 per 100,000 residents. The
Alabama rate was well above the rates for other similarly situated states, such as Georgia and
South Carolina.

According to recent data published by ADOC, Alabama’s prisons have a system-wide
occupancy rate of 165%. ADOC houses approximately 16,327 prisoners in its major
correctional facilities, but the system was designed to hold 9,882. However, the average
occupancy rate at the 13 major correctional institutions that we reviewed is approximately 182%,
after excluding work release and other facilities. For example, Staton, a medium security prison,
is designed to hold 508 prisoners and held 1,385 in November 2018 for an occupancy rate of
272.6%. And Kilby, a close security prison, has a design capacity of 440 beds, and held 1,407
prisoners at the end of November 2018—an occupancy rate of 319.8%. This severe
overcrowding remains despite the fact that Alabama convened a Prison Reform Task Force in
February 2014, to recommend solutions to the problem of overcrowding. Based on the Task
Force’s recommendations, the Legislature passed Senate Bill 67, which took effect in January
2016. In an effort to decrease the prison population, the law created a new class of felonies for
low-level drug and property crimes and reformed parole boards. However, it did not apply
retroactively and the effect on Alabama’s prison population has been minimal. In the two years
that this investigation has been ongoing, the prison population in male correctional facilities has
decreased by approximately 1,615 prisoners, but, because ADOC closed one major correctional
facility during that time, the average occupancy rate per facility has not decreased.

While overcrowding is not an Eighth Amendment violation on its own, it can cause and
exacerbate unconstitutional conditions. See Rhodes v. Chapman, 452 U.S. 337, 347-50 (1981);
Collins v. Ainsworth, 382 F.3d 529, 540 (5th Cir. 2004); French v. Owens, 777 F.2d 1250, 1252-
53 (7th Cir. 1985) (holding that overcrowding was unconstitutional where it led to unsafe and
unsanitary conditions).

In Brown v. Plata, the Supreme Court affirmed a three-judge court ruling that
overcrowding in the California state prison system had overtaken the limited resources of prison
staff; imposed demands well beyond the capacity of medical and mental health facilities; and
created unsanitary and unsafe conditions. Brown v. Plata, 563 U.S. 493, 518-19 (2011). The
Court also upheld the lower court’s order that California reduce its state prison population to
137% of capacity to attain a reasonable level of safety. Id. at 540-41.

In another case, Mobile County Jail Inmates v. Purvis, the district court entered a finding
of contempt when a county failed to correct unconstitutional conditions of overcrowding.
Mobile Cty. Jail Inmates v. Purvis, 551 F. Supp. 92, 94 (S.D. Ala. 1982) (“*Overcrowding is the



root and basic problem’ contributing to the deplorable physiological and psychological effects of
the Mobile County Jail . .. .”). The Eleventh Circuit later affirmed. Mobile Cty. Jail Inmates v.
Purvis, 703 F.2d 580 (11th Cir. 1983) (unpublished table decision).

Similarly, in Maynor v. Morgan County, 147 F. Supp. 2d 1185 (S.D. Ala. 2001), the
district court made a preliminary finding that conditions in a county jail violated the Eighth
Amendment when inmates were forced to sleep on the floor under bunks, on the floor between
bunks, on tables, and between tables. Maynor v. Morgan Cty., 147 F. Supp. 2d 1185, 1186, 1188
(S.D. Ala. 2001) (“Plaintiffs have carried their burden of showing that the conditions extant in
the Morgan County Jail violate their rights to the minimal civilized measures of life’s necessities
and protection from a substantial risk of serious harm under the Eighth Amendment.”).

In Alabama’s prisons, the overcrowding combined with understaffing is driving prisoner-
on-prisoner violence. See Laube, 234 F. Supp. 2d at 1245 (holding that a combination of
substantial overcrowding and significantly inadequate supervision in open dormitories deprives
inmates of their right to be protected from the constant threat of violence).

B. ADOC’s Severe Understaffing Exposes Prisoners to Serious Harm.

Staffing in Alabama’s prisons is at a crisis level. For fiscal year 2017, ADOC publicly
reported “critical levels of authorized staffing shortages.” In January 2019, ADOC’s
Commissioner, Jefferson S. Dunn, announced to the Legislature that he would request funding to
hire 500 more correctional officers, which is a fraction of the additional staff deemed necessary
by ADOC’s own analysis. One month later, in February 2019, ADOC acknowledged that it
needs to hire over 2,000 correctional officers and 125 supervisors in order to adequately staff its
men’s prisons. Commissioner Dunn explained to the Legislature that “there is a direct
correlation between the shortage of officers in our prisons and the increase in violence,” noting
that the current level of violence is “unacceptably high.”

This egregious level of understaffing equates to inadequate supervision that results in a
substantial risk of serious harm. See Alberti v. Klevenhagen, 790 F.2d 1220, 1227-28 (5th Cir.
1986) (upholding district court’s finding that inadequate staffing and supervision, among other
factors, led to a pattern of constitutional violations); Ramos v. Lamm, 639 F.2d 559, 573 (10th
Cir. 1980) (*“Violence and illegal activity between inmates . . . is further facilitated by the
inadequacy of the staffing levels.”); Van Riper v. Wexford Health Sources, Inc., 67 F. App’x 501,
505 (10th Cir. 2003) (“When prison officials create policies that lead to dangerous levels of
understaffing and, consequently, inmate-on-inmate violence, [there is a violation of the Eighth
Amendment.]”). ADOC does not have sufficient staff to supervise its overcrowded prisons.
Dormitories of prisoners, housing up to 180 men, are often unsupervised for hours or shifts at a
time.

Staffing levels of line correctional officers in Alabama’s prisons are at dangerous levels.
According to ADOC’s staffing report from June 2018, Alabama’s prisons employ only 1,072 out
of 3,326 authorized correctional officers. Three prisons have fewer than 20% of the authorized
correctional officers: Easterling—17%; Bibb—19%; and Holman—219%. Four prisons have
30% or less of the authorized correctional officers: Bullock—24%; Fountain—26%; St. Clair—



28%; and Ventress—30%. Three others have less than 40%: Donaldson—35%; Staton—35%;
and Kilby—36%. Only three remaining prisons also have correctional officer staffing levels
over 40%: Elmore—41%; Limestone—56%; and Hamilton—75%. Hamilton A&I (which
houses approximately 275 elderly and sick prisoners and is authorized for only 45 officers) at
75% staffing is still dangerously understaffed. A former ADOC warden stated that with this
level of understaffing, “the convicts are in extreme danger and the correctional officers working

there are in extreme danger.” Correctional staffing levels have decreased over time as shown in
the following chart:
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In reality, the deficit in the number of security staff working any given shift can be worse
than 20% below required levels. For example, the Warden at Holman told us that, on any given
day, she estimates that she has “probably 11” security staff, both officers and supervisors, per
shift for the entire complex—a prison population of approximately 800. And the Warden at Bibb
stated that he currently has only 66 assigned security staff, both officers and supervisors,
covering approximately 1,800 prisoners over four shifts. Leadership at the facilities have used a
variety of measures to fill the extreme shortages. These include mandated overtime, which

allows supervisors to require that correctional officers stay an additional four hours past the end
of their 12-hour shift.

In another stop-gap measure intended to address the extreme understaffing, officers are
required to work oxymoronic “voluntary mandatory overtime,” which requires officers to work
two additional 12-hour shifts a month. It is not uncommon for officers to be disciplined for
refusing to stay for mandated time or for mandatory overtime, leaving prisons even more
understaffed. By the same token, staffing prisons with exhausted staff makes for ineffective and,
in this system, potentially life-threatening outcomes.
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In fiscal year 2017, a correctional officer at St. Clair with a base pay of $38,426.60,
earned almost $80,000 in overtime. Extrapolating that amount in overtime pay, the officer
averaged 90-95 hours per week. Within Alabama, ADOC is the state department with the
highest total amount of overtime paid to employees—$31.6 million. The next highest state
department paid $6.77 million in overtime. Officers are tired and the hours are affecting job
performance and officer morale. Prisoners report seeing officers asleep on duty. And incident
reports reflect that officers are often disciplined for sleeping. One officer at Donaldson revealed
that he has been so tired on duty that he “fell asleep on his feet and hit the floor.”

C. ADOC Does Not Reasonably Protect Prisoners from Rampant Violence.

The Eighth Amendment’s ban on cruel and unusual punishments requires that ADOC
“take reasonable measures to guarantee the safety” of all prisoners. Farmer, 511 U.S. at 832
(quoting Hudson v. Palmer, 468 U.S. 517, 526-27 (1984)). When a state takes a person into
custody, the Constitution imposes upon the state a corresponding duty to assume some
responsibility for his safety and well-being. Cty. of Sacramento v. Lewis, 523 U.S. 833, 851
(1998) (citing DeShaney v. Winnebago Cty. Dep’t of Soc. Servs., 489 U.S. 199-200 (1989)). The
Eleventh Circuit has held that “an excessive risk of inmate-on-inmate violence . . . creates a
substantial risk of serious harm . ...” Lane v. Philbin, 835 F.3d 1302, 1307 (11th Cir. 2016)
(citing Harrison v. Culliver, 746 F.3d 1288, 1299 (11th Cir. 2014)). The Eleventh Circuit has
also found a substantial risk of harm where prisoners were housed in conditions that included
routine understaffing, dysfunctional locks on cell doors, and the ready availability of homemade
weapons. See Marsh v. Butler Cty., 268 F.3d 1014, 1030, 1034 (11th Cir. 2001) (en banc)
(“[A]n Eighth Amendment violation can arise from unsafe conditions of confinement even if no
assault or similar physical injury has yet occurred.” (citing Helling, 509 U.S. at 33-34, abrogated
on other grounds by Bell Atl. Corp. v. Twombly, 550 U.S. 544, 561-63 (2007).

ADOC officials must take precautions to protect prisoners from violence, and are “not
free to let nature take its course.” Farmer, 511 U.S. at 833-34. It is clear from the number of
deaths, fights, and stabbings in Alabama’s prisons that ADOC is failing to protect its prisoners
and nature is taking its course.

1. ADOC Must Accurately Classify the Deaths That Occur Within Its
Custody.

According to ADOC’s public reports, between January 2015 and June 2018, 24 prisoner
deaths have occurred as a result of a homicide (eight in 2015; three in 2016; nine in 2017; and
four from January through June of 2018). We definitively identified three additional
homicides—two in 2017 and one in the first half of 2018. These unreported homicides provide
reasonable cause to believe that ADOC’s homicide rate is higher than what ADOC has publicly
reported. There are numerous instances where ADOC incident reports classified deaths as due to
“natural” causes when, in actuality, the deaths were likely caused by prisoner-on-prisoner
violence. This is especially concerning given that these incident reports are used for public
statistical reporting as required by law. For example:

11


https://38,426.60

A prisoner died in February 2018, from wounds he sustained four days earlier in a knife
fight at Kilby. The autopsy details multiple stab wounds to the prisoner’s head,
abdomen, back, and arm. One stab wound extended “through the scalp and impact[ed]
the skull and [was] associated with a depressed skull fracture 1/4 inch in diameter.”
The toxicological analysis report also revealed the presence of methamphetamine in his
system. The incident report listed this prisoner’s death as “Natural,” despite the
original incident report narrative describing an altercation with a weapon. Though
ADOC reported the death as “Natural,” the autopsy report definitively states that
manner of death was “homicide.”

In November 2017, a prisoner was rushed to a hospital from Elmore with a brain bleed.
Prior to the transfer, the prison’s health care unit had refused to provide medical
attention to the prisoner—even though he was “bleeding from his head”—because he
appeared to be “under the influence.” At the hospital, he ultimately required
emergency brain surgery. Further investigation revealed that another prisoner had
physically assaulted the decedent. The incident report does not detail how the assault
occurred. Approximately one month later, following readmission, the hospital
informed ADOC officials that the prisoner died. ADOC classified the death as “Inmate
Death — Natural.” In contrast, the autopsy report describes “multiple contusions present
on the right upper chest, wrists and arms.” The autopsy concludes that the manner of
death was “homicide” caused by “blunt force head trauma,” which resulted in a
subdural hematoma (a pool of blood between the brain and its outermost covering).

In October 2017, a correctional officer observed a prisoner lying on the bathroom floor,
“nonresponsive,” in a dormitory at EImore. The incident report notes that “Brown
Timberland steel toe boots” were taken into evidence, but gives no indication of what
injuries the prisoner had and why these boots were evidence. The prisoner died three
days later. A spreadsheet of prisoner deaths from 2017, which ADOC’s medical
contractor produced to us, indicates that he died from a “[p]ossible assault—[f]acial
bleeding and [o]ccipital [fracture].” The incident report, however, lists the cause of the
prisoner’s death as “Inmate Death — Natural.” The autopsy report contains a detailed
description of his death: “This 55-year-old male . . . was an inmate at ElImore
Correctional Facility when he smoked a synthetic cannabinoid on 10/02/17. Another
inmate reportedly began to punch, kick, and slam [him] who was likely unable to resist
due to his intoxicated condition. [He] was taken to the shower room in an attempt to
arouse him from his “high.” Correctional officers determined that [he] was
unresponsive and he was transported to Kilby Health Center, then onward to Jackson
Hospital for a higher level of care. [He] expired on 10/05/17 from his injuries.” The
autopsy report noted injuries to the scalp, a skull fracture, and bleeding on the surface
of the brain. The prisoner also sustained a fractured rib, which caused bleeding into the
right chest cavity. The autopsy report concludes that the manner of death was
“homicide” as caused by “blunt force injuries of the head and chest.”
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2. The Excessive Number of Deaths Due to Violent, Deadly Assaults
Demonstrates that ADOC Is Unable to Adequately Keep Its Prisoners
Safe.

Our investigation revealed that an alarming number of prisoners are Killed by other

prisoners using homemade knives. The knives used in these assaults are frequently long and
sharp, thus able to easily penetrate the victim’s body and puncture vital organs. Several
prisoners who were stabbed to death also had been stabbed in past incidents. ADOC, with the
knowledge that previously stabbed prisoners were at risk for further violence, took no
meaningful efforts to protect these prisoners from serious harm—harm that was eventually
deadly. As detailed by the examples of killings described below, ADOC does not protect
prisoners in its custody from death caused by prisoner-on-prisoner violence.

In September 2018, a prisoner was stabbed to death at St. Clair. The autopsy classified
the death as a homicide caused by multiple sharp force injuries resulting in significant
blood loss. It further described stab wounds to the neck, left back, and right back. One
of those stab wounds penetrated approximately 5%z inches. The prisoner had previously
been stabbed in July 2017 while incarcerated at St. Clair.

In July 2018, a prisoner was stabbed to death at Ventress. The autopsy noted that
“another prisoner with a prison-made ‘shank’ reportedly stabbed him.” And the
autopsy further noted that “[t]he cause of death was a stab wound of the chest. A sharp
force injury of the left chest injured the left lung and the heart, causing massive
bleeding into the left chest cavity.” In January 2016, this same prisoner was stabbed in
the back by several prisoners at Holman.

In August 2017, two prisoners got into a knife fight in the institutional yard at Staton.
The fight apparently broke out because one prisoner stole a contraband cellphone from
the other prisoner. The incident was discovered when the correctional officer in the
tower observed a group of prisoners gathered by the volleyball court and called for
assistance. When two other officers arrived, they deployed pepper spray to compel the
prisoners to disperse and get down on the ground. At that point, they discovered that a
prisoner had been stabbed in the chest. ADOC recovered an 11-inch knife with a four-
inch handle and a 10-inch knife with a three-inch handle near the scene. The injured
prisoner died four days later, and his death was classified as a homicide due to “[s]tab
wound of the chest”.

In July 2017, a prisoner at St. Clair was found tied up and strangled to death. The
incident report listed the incident type as “Death — Inmate-on-Inmate” but contained no
details about the nature of the death. The incident report said only that at 2:15 p.m.,
officers entered the cell and observed the prisoner lying unresponsive on the floor and
when he was checked, “appeared not to be breathing.” The report stated that a nurse
was escorted to the cell and reported that the prisoner “had no signs of life.” A
photograph from the aftermath of the murder painted a different, gruesome picture. It
clearly showed that the decedent’s hands remained tied to a bedpost when prison
officials found his lifeless body. The strangulation marks on his neck are clearly
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visible. The autopsy classified the death as a homicide caused by “Asphyxia due to
Ligature Strangulation.” It further noted the presence of ligature contusions to both
Wrists.

In May 2017, a prisoner at Bibb was stabbed to death in the chest. The autopsy noted
that the wound penetrated the prisoner’s heart: “The blade is seen to incise the heart at
the AV junction on the right with an incision of the right atrium and ventricle
approximately 1 inch in length. This wound is associated with a right hemothorax of
approximately 2 liters.” The incident report classified the death as the result of an
“Inmate-on-Inmate” assault. The incident report stated that at 10:50 a.m., an officer
observed several prisoners fighting with a weapon and called for back-up. When his
supervisor arrived, he noticed a prisoner bleeding from the chest and took him to the
medical unit. From there, he was sent by ambulance to the hospital where he was
pronounced dead.

3. ADOC Is Routinely Unable to Adequately Protect Prisoners Even When
Officials Have Advance Warning.

ADOC is frequently unable to protect its prisoners from violence, despite having advance

notice that the prisoners may be in danger. Our investigation uncovered numerous instances
where prisoners explicitly informed prison officials that they feared for their safety and were
later Killed. In other cases, prisoners were Killed by individuals with a lengthy history of
violence against other prisoners.

In February 2018, a prisoner was killed at Bullock—one day after expressing concern
for his safety to prison officials. On the day prior to his death, the prisoner entered the
Shift Commander’s office and informed officials that he had been threatened over a
cellphone that another prisoner had stolen while he was guarding it. The prisoner said
that he had been “slapped a few times” for nonpayment related to the missing
cellphone, and was afraid. The autopsy classified his death as a homicide by blunt-
force head trauma that caused intracranial bleeding, as well as hemorrhages in the
brainstem.

A prisoner was killed in a knife fight at St. Clair in February 2018, by another prisoner
with an extensive history of being disciplined for possessing knives. The knife fight
occurred in the front of a dormitory around 11:30 a.m. The victim was rushed to the
hospital but was pronounced dead at 12:58 pm. The autopsy noted multiple stab
wounds to the right lung, heart, liver, spleen, colon, and soft tissues. The assailant had
been involved in a different knife fight at Holman in June 2016. He was found with
knives in December 2016, and again in January 2017, when he was housed in
segregation.

In September 2017, a prisoner at Bibb died of stab wounds to the chest. The autopsy
report described at least 22 puncture wounds. These included several stab wounds to
the neck, a fact not referenced in the incident report. Since April 2017, the victim had
been involved in at least two other physical altercations at Bibb with two separate
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prisoners. And, in October 2016, while the victim was housed at Fountain, a
correctional officer witnessed a different prisoner repeatedly stabbing him.

e A prisoner at St. Clair was strangled to death in May 2016. When officers found the
prisoner, he was lying face down in his bed, and his face was flattened, indicating that
he had been dead for quite some time. At some point, the assailants appeared to have
urinated on the victim. Additionally, staff noted that the numbers “1636” had been
carved post-mortem into the decedent’s ribcage. The victim was a known gang
member, and the number 1636 is a gang-related reference to “cardinal sin,” indicating
that the person is a traitor or snitch. Less than two weeks before his death, the victim
had been assaulted over a debt. Following that assault, the victim was placed in
segregation for his protection. He was released from segregation hours before he was
Killed.

4, ADOC Must Accurately Track the Deaths that Occur Within Its
Custody.

In order to properly assess and respond to prisoner violence and dangerous conditions
posed by drug trafficking and other contraband within Alabama’s prisons, it is essential to track
and review prisoner mortalities and other serious incidents to identify necessary corrective
actions. However, ADOC does not have a reliable system of tracking the deaths of prisoners that
occur within its custody. In response to our subpoena, ADOC and its medical contractor
separately produced spreadsheets compiling prisoner deaths from January 2015 through 2017.
After comparing those spreadsheets with autopsy reports produced by other agencies, we
identified at least 30 deaths that ADOC did not disclose to the Department. ADOC was unable
to provide an explanation for these omissions. ADOC cannot address and prevent recurring
harmful situations if it is unaware of the scope of the problems within Alabama’s prisons. As
some of the following examples show, some of the missing deaths resulted from prisoner-on-
prisoner violence:

e In May 2017, a prisoner at Bullock died after being stabbed multiple times by multiple
fellow prisoners. The incident report described the prisoner “running towards the
grillgate in Dormitory 11 bleeding from his facial area.” 1&I investigated the matter as
a murder. One prisoner informed &I that he had witnessed an altercation earlier in the
day when several prisoners were bullying the victim for having same-sex relationships.
It is unknown why this prisoner’s death does not appear on the list of prisoner deaths
that ADOC produced to the Department.

e In February 2017, a prisoner died at the Staton Health Care Unit. I&I investigated the
matter and found that the victim and another prisoner began fighting near the officer
cubical because the victim felt the other prisoner was standing too close to him. Once
the two were separated, the victim followed the other prisoner back to the bed area.
The assailant produced a homemade knife and another fight ensued in which the victim
was stabbed and ultimately died. The autopsy detailed numerous stab wounds to the
victim’s back and chest. ADOC could not explain why this prisoner’s death does not
appear on the list of prisoner deaths that they produced to the Department, but does
appear on a list of deaths that its private medical care provider tracked.
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e In February 2017, a prisoner died two days after being assaulted by several prisoners at
Elmore. An incident report described the prisoner as being “laid out on the floor” of
the dormitory with a serious injury. The I&I Investigative Report indicates that the
prisoner was fighting with another prisoner and was hit in the head, knocked out, and
fell so that he hit his head again on the floor. The unconscious prisoner had to be
carried to the health care unit and taken by helicopter to a local hospital where he died
two days later. Elmore’s incident report classified the prisoner’s death as “Inmate
Death — Natural.” In contrast, the I&I Investigative Report states that, according to the
autopsy report, the cause of death was Blunt Force Head Trauma and the manner of
death was Homicide.

In addition to not accurately tracking deaths within its custody, ADOC has acknowledged
that it does not maintain a centralized repository for all autopsies that have been performed.
And, even apart from maintaining autopsies and tracking deaths, ADOC has no other mechanism
in place to identify patterns in causes of death. As discussed in more detail below, this is
particularly troublesome given the level of contraband that is readily available within the system,
including knives and a significant amount of illicit substances that have caused and/or
contributed to a number of deaths.

5. High Numbers of Life-Threatening Injuries Are Additional Strong
Evidence that ADOC Is Not Adequately Protecting Its Prisoners.

In March 2018, from his glass cube, an officer at Donaldson observed a prisoner come to
the door of one of the two cellblocks he was responsible for observing. The cellblocks at
Donaldson house approximately 96 prisoners each. The prisoner “appeared to be severely
injured” and “was unable to talk due to the injuries to his mouth.” The officer manually opened
the door of the dormitory from the cube and allowed the prisoner into the corridor, where the
prisoner collapsed. The officer radioed a correctional sergeant for assistance. The sergeant
arrived and found the prisoner lying on his back and severely injured. The prisoner was sent by
ambulance to the nearest emergency room where, in addition to other observable injuries, it was
discovered that a broomstick had been inserted into his rectum. Emergency surgery was
necessary to remove the object. Four prisoners were identified as suspects and received
disciplinary violations for Assault on an Inmate with a Weapon and Sexual Assault (forcible).
Yet no ADOC staff member was aware of the assault until the seriously injured victim sought
out a correctional officer for help

This incident is just one of hundreds of similar incidents that are documented by ADOC
throughout Alabama’s prisons. Prisoner-on-prisoner violence is systemic and life-threatening.
ADOC is failing to adequately protect its prisoners from harm, in violation of the Eighth
Amendment. Prisoners have “a constitutional right to be protected from the constant threat of
violence and from physical assault by other inmates.” Zatler v. Wainwright, 802 F.2d 397, 400
(11th Cir. 1986) (per curiam). Constitutional conditions of confinement include the requirement
to “take reasonable measure[s] to ensure the safety of the inmates.” Gates v. Cook, 376 F.3d
323, 332 (5th Cir. 2004) (citing Farmer, 511 U.S. at 832). “[H]aving stripped [prisoners] of
virtually every means of self-protection and foreclosed their access to outside aid, the
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government and its officials are not free to let the state of nature take its course.” Farmer, 511
U.S. at 833.

Courts have held that protecting prisoners from violence requires adequate supervision
and staffing. Alberti, 790 F.2d at 1225-28 (upholding district court’s order requiring specific
staffing and hourly visual inspections by guards to address high violence and sexual assault at
jail); Smith v. Sullivan, 553 F.2d 373, 380 (5th Cir. 1977) (upholding requirement for hourly
guard visits, and disapproving not having a guard on each floor); see also Swofford v. Mandrell,
969 F.2d 547, 549 (7th Cir. 1992) (holding that while low staffing levels do not, by themselves,
constitute due process violations, they provide support for a conclusion that the inmates are
treated “recklessly or with deliberate indifference” to their safety); Ramos, 639 F.2d at 573
(“Violence and illegal activity between inmates . . . is further facilitated by the inadequacy of the
staffing levels.”); Tillery v. Owens, 719 F. Supp. 1256, 1276-77 (W.D. Pa. 1989) (holding that
officials failed to provide adequate security in violation of the Eighth Amendment largely on the
basis that staffing shortages resulted in deficient supervision), aff’d, 907 F.2d 418 (3d Cir.
1990).

Evidence of prisoner-on-prisoner violence in Alabama’s prisons abounds—weekly in
some prisons, daily in others—and is documented in ADOC’s incident reports. In many
instances, prisoners were so gravely injured that they had to be airlifted or taken by ambulance to
local hospitals for emergency treatment. The following are just a few examples from among the
hundreds in ADOC’s incident reports:

e In March 2018, two Staton prisoners were involved in a fight. An officer ordered them
to stop, but they refused, so the officer sprayed them with pepper spray. One prisoner
then dropped a 10-inch long homemade knife. One of the prisoners had to be airlifted
to an outside hospital due to a stab wound in his stomach.

e In October 2017, at Holman, a cubicle officer observed two prisoners yelling at each
other in an open dormitory and called for assistance. When officers arrived, a prisoner
was standing at the gate of the housing unit bleeding from his stomach and face. The
victim was transported to a local community hospital where he was then taken by
helicopter to a larger medical center where he was successfully treated.

e In September 2017, at St. Clair, when a lieutenant was conducting rounds in two open
dormitories, he observed two prisoners fighting with box cutters and homemade knives.
The lieutenant radioed for assistance and waited for other officers to arrive. As two
officers escorted one of the prisoners to the health care unit, a third prisoner quickly
approached and stabbed the escorted prisoner in the back. Officers sprayed the third
attacker with pepper spray while a fourth prisoner tried to stab the third attacker with a
knife and he too was sprayed with pepper spray. One of the prisoners was taken by
ambulance to an outside emergency room for treatment of his stab wounds.

e InJuly 2017, at EImore, an officer working alone in an open dormitory observed a

prisoner stab another prisoner. He radioed for help and ordered the attacker to drop the
knife. The prisoner refused and ran away with the knife in his hand. He only stopped
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when another officer responded to the call for assistance and sprayed the attacker in the
face with pepper spray. The victim was taken by helicopter to an outside emergency
room for treatment.

In March 2017, at St. Clair, an officer saw a prisoner being stabbed by two other
prisoners and radioed for help. The two prisoners had attacked their victim from
behind while he was on the way to the dining hall. When the officer yelled for them to
stop, one of the assailants ran from the officer, while the other continued stabbing the
victim. Four other officers eventually arrived and stopped the assault. The victim was
transported to an outside emergency room for treatment of stab wounds to the back, a
perforated lung, and a stab wound to the head.

Many of ADOC’s incident reports document life-threatening injuries to prisoners—only

discovered by officers after the injury occurred. These incident reports demonstrate a strong
pattern of evidence of deficient supervision and ADOC’s systemic failure in its duty to “provide
humane conditions of confinement” and to “‘take reasonable measures to guarantee the safety of
the inmates.”” Farmer, 511 U.S. at 832-33. The following are a few of the hundreds of grave
injuries to prisoners that were inflicted out of the sight of ADOC correctional officers:

In April 2018, a Bullock prisoner, his shirt covered in blood, approached an officer and
stated that he had been stabbed by several other prisoners. He had to be airlifted to an
outside hospital for treatment.

In April 2018, an officer at Kilby noticed a crowd of prisoners gathered in the back of
an open dormitory. When the officer approached, he discovered a prisoner with a
bleeding, partially detached ear. He had been fighting with another prisoner who tried
to bite off his ear. The prisoner was ultimately taken to an outside hospital for
treatment.

In March 2018, a prisoner at Kilby approached an officer with visible burns on his
body. The prisoner told the officer another prisoner had thrown hot shaving cream on
him—~hot enough to cause second degree chemical burns. The prisoner was taken to an
outside emergency room, but his condition was so bad that he had to be transported by
ambulance to a hospital an hour and a half away.

In February 2018, a Fountain prisoner was stabbed 10 times by another prisoner,
including stab wounds to his medial lower elbow through the fascia, left upper
shoulder, left bicep, left inner upper arm, left palm, left upper thigh, left upper medial
calf, lower medial calf, and behind his right knee. He was airlifted to an outside
hospital. A search recovered a homemade weapon that was approximately nine inches
long.

In February 2018, a Holman officer noticed a prisoner walking toward the gate of his
housing unit with blood on his clothes. He had been stabbed 22 times by two other
prisoners, with wounds to his back and head, and had to be airlifted to an outside
hospital.
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In January 2018, a Holman prisoner came to the gate of his housing unit, bleeding. He
had been stabbed 22 times, including to his chest, upper arm, thigh, back, buttock, foot,
and face, by six other prisoners.

In January 2018, a cubicle officer at Holman noticed a prisoner walking towards the
shower area covered in blood. He had been attacked by two prisoners with a knife,
resulting in a facial laceration that severed an artery. The prisoner had to be airlifted to
an outside hospital due to arterial bleeding.

In December 2017, at Holman, a cubicle officer observed a prisoner standing at the
housing unit gate bleeding from his arm and chest. The prisoner had been assaulted
and stabbed by multiple prisoners, suffering puncture wounds to his back, chest, arm,
and head, as well as lacerations to his arm and head. Due to the severity of his injuries,
the prisoner had to be airlifted to an outside hospital.

In November 2017, a Holman prisoner was stabbed in the head, back, shoulders, and
both arms and legs. He had to be transported to an outside hospital for emergency
surgery. An officer only became aware of the stabbing when he heard several prisoners
banging on the cell bars and shouting to get his attention, then saw other prisoners
carrying the victim, who was bleeding profusely, toward the unit’s door.

In November 2017, at Holman, a cubicle officer observed a prisoner walking towards
the gate of an open dormitory with blood on his clothing, and called for assistance.
When officers arrived, they found a prisoner with a bloody face. The prisoner, and
another witness to the assault, confirmed he had been stabbed in the eye and beaten by
two prisoners for resisting a sexual assault. The victim was sent by ambulance to an
outside emergency room.

In October 2017, St. Clair officers noticed a prisoner leave his unit and enter the prison
yard wearing only a blanket and socks. Only then did staff discover that the prisoner
“had been assaulted and severely beaten,” appearing to have been bound and taped
around his hands, ankles, mouth, and head, and had a fresh burn mark on his face.

In September 2017, at Easterling, a prisoner was attacked in the prison yard by three
prisoners and stabbed multiple times. But no ADOC staff were aware of the assault
until an officer saw several prisoners carrying the victim toward the health care unit.

In July 2017, at EImore, an officer observed a gathering of prisoners at the back of the
dormitory and saw that one prisoner was bleeding from his chest. He radioed for
assistance and the prisoner was escorted to the health care unit. The prisoner was taken
by helicopter to an outside emergency room. The stabbing happened when the victim
tried to intercede and stop a fight between two other prisoners.

In July 2017, a prisoner at Kilby approached the shift commander to let him know that
he had been stabbed in the chest by two other prisoners. The prisoner was sent by

19



ambulance to an emergency room for treatment. Later, a homemade knife was found
under the mattress of one of the suspected attackers.

In April 2017, at EImore, a prisoner informed an officer in an open dormitory that he
had just been stabbed in the back. The prisoner was taken by ambulance to an outside
hospital where he underwent emergency surgery for a punctured lung. The weapon
used to stab the victim could not be found.

In April 2017, an officer at Limestone saw a prisoner standing in the day room with
multiple injuries to his head. The prisoner was escorted to the health care unit and then
taken to an outside hospital for treatment for facial lacerations. The prisoner reported
he had been attacked by another prisoner over a missing jug of julep (a prison-made
alcoholic mixture).

In February 2017, at Bibb, an officer saw a prisoner with blood running from his face.
He escorted the prisoner to the health care unit where he was immediately transported
to an outside emergency room. Later video review showed that the prisoner had been
assaulted by two other prisoners with a mop. The victim required numerous stitches,
and because of a cut to his lung, he had to be hospitalized overnight at an outside
hospital.

Another pattern that emerges in ADOC’s incident reports is the prevalence of drugs in

the facilities, and the effect that has on prisoner-on-prisoner violence. ADOC management,
staff, and prisoners all reported that prisoners on drugs often “wig out” and harm others, and the
inability to pay drug debts has led to beatings, stabbings, and homicides. The following are
some of the many examples documented in ADOC incident reports:

In April 2018, an officer observed that a Donaldson prisoner had blood on his clothing.
The prisoner was transported to the hospital with multiple stab wounds. The
investigation revealed that the victim “was likely under the influence of narcotics”
when he began poking another prisoner, who was asleep, with a knife. That prisoner
woke up, grabbed the knife, and stabbed the first prisoner several times.

In September 2017, officers were called to a Draper dormitory due to one prisoner
bleeding from multiple stab wounds and another bleeding from the crown on his head.
The prisoner who had been stabbed admitted that he had been high on Suboxone for
two days. While he was high, the prisoner had bleach poured on him, was beaten with
a broken mop handle, and was stabbed several times. The drugged prisoner also
assaulted another prisoner with a lock on a string.

In August 2017, a Bibb prisoner stabbed another prisoner in the back multiple times
while high on drugs. The victim had to be airlifted to an outside hospital. Officers
recovered the assailant’s knife. Despite noting that the assailant had slurred speech and
“appeared to be on an unknown substance,” there is no indication that ADOC officers
conducted a search for contraband drugs.
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e In April 2017, a Bibb prisoner was stabbed in the back and left temple while asleep,
and had to be airlifted to an outside hospital. This prisoner had a history of drug debts
and had previously tested positive for drugs. His attacker explained that the victim
owed him a $200 debt and was not going to pay, so he “got it in blood.”

e In February 2017, an EImore prisoner was killed because of a failed drug transaction.
Multiple prisoners attacked the victim while he lay asleep in bed, then he was dragged
on a blanket to the common room, where a correctional officer eventually discovered
him. He was airlifted to an outside hospital for emergency surgery due to a brain
hemorrhage. He died two days later.

Yet another pattern that emerges is the prevalence of contraband, especially homemade
weapons, which appear to be very easy for prisoners to produce or procure. Many of the
incidents already described demonstrate the widespread availability of such weapons, as do the
following, which also illustrate just how dangerous these weapons can be:

e In April 2018, a prisoner at Ventress attacked another prisoner with a homemade
hatchet. The victim was taken to an outside hospital with excessive blood loss and a
possible punctured lung. ADOC described the “hatchet like weapon” as having a foot-
long broom handle with a “lawn edging blade” attached to the top.

e In February 2018, an officer noted a St. Clair prisoner running down the hallway and
stopped him. The prisoner turned and showed the officer that he had a knife embedded
in his head. The prisoner had to be transported to an outside hospital for the removal of
an eight-inch, metal homemade knife from the back of his head.

An effective prison system encourages prisoners and staff to report threats and/or
violence, so that management can properly discipline assailants and seek to ensure that violence
is averted. In Alabama, staff instead sometimes discipline the very prisoners who report threats
or are themselves victims of assaults. For example, when a prisoner voluntarily admits to a
minor rule infraction, such as accruing a debt to another prisoner, while seeking assistance or
protection from violence, staff will indiscriminately discipline the very prisoners who report
threats or are themselves victims of assaults. While ADOC has an interest in enforcing
institutional rules, the disciplinary system should be implemented in a way that allows for
discretion and avoids subjecting victims to unnecessary disciplinary actions for minor infractions
voluntarily admitted when they are seeking assistance or protection from ADOC due to
threatened or actual violence. A system that punishes prisoners who report violence if the victim
bears any fault or has engaged in any misconduct will necessarily discourage prisoners from
reporting and make it more difficult for ADOC to prevent violence in Alabama’s prisons. By
focusing on the reporting victim’s past misconduct instead of his allegations of abuse, ADOC
misses the opportunity to prevent violence while simultaneously discouraging other prisoners
from coming forward. In each of the examples below, the prisoners who reported being
assaulted or sought protection from ADOC were subjected to discipline because they voluntarily
admitted to having accrued debts to other prisoners:
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In April 2018, a drug treatment counselor at St. Clair reported to a captain that a
prisoner feared for his safety because of debts he owed to gang members. The captain
questioned the prisoners he had named, all known gang members, who denied the
allegations. The prisoner who made the report was disciplined for intentionally
creating a security/safety/health hazard and placed in restricted housing for admitting to
having accrued a debt.

In March 2018, a prisoner at EImore reported to the administrative lieutenant that he
was in fear for his life because he owed money to four prisoners who were threatening
him. The lieutenant questioned the named prisoners about the allegation, which they
denied. Although those prisoners were not disciplined, the reporting prisoner was
ordered to provide a urine sample and transferred pending disciplinary action for
intentionally creating a security/safety/health hazard. The incident report confirms that
“no further action” was taken.

In January 2018, a Bibb prisoner approached staff to report that he had been assaulted
by multiple other prisoners over a drug debt. A medical examination showed he
sustained several bruises and scratches to the facial area. Video surveillance footage
confirmed the assault. While the assailants were cited for assault on an inmate, the
reporting prisoner was also disciplined for intentionally creating a security/safety/health
hazard because he admitted to the drug debt.

In some cases, it appears that ADOC disciplines prisoners simply for refusing to name

the individuals who they fear may harm them, which requires the prisoner to choose between
discipline and the danger he may face from retaliation if he identifies his assailant.

In October 2017, a prisoner at Bibb entered the health care unit, bleeding. The prisoner
had sustained two puncture wounds to the back of his neck, a bite mark to the base of
his skull, and multiple scratches to his mid- and lower back. Because the prisoner
declined to name the person who had assaulted him, he was given a disciplinary for
intentionally creating a security/safety/health hazard. He was then reassigned to the
Hot Bay.

In September 2017, a prisoner from Draper died at Jackson Hospital. His cause of
death was listed as “Inmate Death — Natural” on the facility’s incident report. Two
days earlier, he was found unresponsive on his bunk in a dormitory at Draper. The
autopsy, however, indicated that he died of “[s]ynthetic cannabinoid toxicity (5F-
ADB).” Several months prior to his death—in July 2017, while housed at Holman—
the decedent had requested to be placed in segregation because he feared for his life.
Although the incident report notes no wrongdoing on the part of the victim, he was
subjected to discipline for intentionally creating a security/safety/health hazard after he
failed to name the prisoners he feared. The decedent had expressed similar fears in
August 2016, and was subject to discipline at that time as well, after failing to provide
names.
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The violent incidents discussed in this section of the report were all culled from ADOC’s
own incident reports. We have reasonable cause to believe that ADOC does not record all
violent incidents in incident reports. First, high-level management in ADOC admitted to us that
not all incidents are recorded in incident reports. Second, we interviewed many prisoners and
received hundreds of calls to our dedicated toll-free number from prisoners and concerned family
members, many of whom reported to us specific details about contemporaneous events. When
we searched for evidence in ADOC’s incident reports to confirm or refute what we had been
told, for many of the allegations, there were no corresponding incident reports. Because ADOC
did not produce most of the subpoenaed investigative files, it is possible and perhaps likely that
the violence and harm to prisoners in ADOC prisons is even greater than that which we report.

6. Unchecked Extortion Presents a Risk of Serious Harm.

Extortion of prisoners and family members of prisoners is common in Alabama’s prisons.
Extortion by fellow prisoners is commonly reported by prisoners calling the toll-free number
established by the Department. Investigators with ADOC’s 1&I confirmed extortion of family
members and prisoners is a significant problem in Alabama’s prisons. Alabama’s inability to
prevent and address the extortion of prisoners and prisoners’ family members leads to a
substantial risk of serious harm. Marsh, 268 F.3d at 1028 (holding that correctional facility
conditions that provide the opportunity for harm and fail to allow for adequate supervision pose a
substantial risk of serious harm). For example:

e In August 2018, a prisoner at Bibb called the Department’s toll-free number to report
that he was forced into nonconsensual sex acts with other prisoners while being
extorted for drug money. He reported that he was constantly sleeping in other
dormitories to escape the prisoners. He told us that when he reported the matter to
Bibb’s PREA resource officer, the officer told him that because he was in debt to
another prisoner, nothing could be done.

e In May 2018, a prisoner at Bibb called the toll-free number to report that in February of
that year, he had been held hostage in an open dormitory over the course of several
days over a money debt and was severely beaten by several prisoners. When he was
finally able to escape and notify a correctional officer, an incident report confirmed the
severity of his beating by noting that he was immediately sent to an emergency room
and required two facial surgeries.

e Over the course of several days in February 2018, a prisoner at St. Clair was repeatedly
physically and sexually assaulted at night by his cell mate, as evidenced by fresh and
healing bruising on his body. When he finally approached an officer, he reported that
his cell mate had been extorting him to pay $1,000 and was forcing him into sex and
payment of four packs of tobacco each day until he satisfied the $1,000 debt. ADOC
placed both prisoners in restricted housing.

e InJanuary 2018, the mother of a prisoner at VVentress called our toll-free number to

report that she and her son were being extorted for money to pay off an alleged $600
debt to another prisoner. Because of his failure to pay, the victim was beaten and
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threatened with rape. His mother later called to report that she was being extorted by a
prisoner at Ventress who texted her photos of a prisoner’s genitals from a cell phone.
Through texts, he threatened to chop her son into pieces and rape him if she did not
send him $800. In February 2018, the inmate called our toll-free line and affirmed

what his mother had reported. The following screenshots were sent to us:

Last week

There has been on issue i
dont have enough Tn me
bank acct.to buy the
green dot today please
bear with me and T will
heve Your money
Yomorrow | promise and
Swear to U please keep
my son safe please If this
iS not ok text me i
promise to have i+
+omovrow +Y

Jan 14 1:40 PM

Enter me

LOYALTY-MEAN-
EVERYTHING
cBH:

Jan 13 1137 PM

IWat up may we talk?
LOYALTY-MEAN-
EVERYTHING
Jan 18 2:0b PM

I +ried +o work with you
and him he got+ my SHE

LD+

Jan 18 1:37 PM

IWat up may we tolk?
LOYALTY-MEAN-
EVERYTHING

Tan 18 2:0b PM

I +ried +o work with you
and him he got+ my SHH
and smoked it Up now he
gonna get f MM in his
oM mom You did T+ +o him
LOYALTY-MEAN-
EVERYTHING

Jan 20 8:57 AM

Text messages attempting to extort a prisoner’s family member

Similarly, in December 2017, a woman reported that her brother, a prisoner at

Donaldson, was being held hostage inside a cell. When a correctional sergeant sought
the prisoner out, he was found with several bruises on his face and it was determined he
had been assaulted. The prisoner told the correctional officers that he and his family
were being extorted by his captor for money. During the investigation, the alleged
perpetrator admitted that the victim had been “short on his payment,” and was placed in
segregation pending disciplinary action. The victim was placed in the Restricted
Privileges cell.

In October 2017, a prisoner at Staton was moved by security staff to Bibb because he
was physically assaulted and extorted for $10,000 by four prisoners who were members
of the Crips Gang. The gang members targeted the victim after learning that he
received an inheritance following his mother’s death earlier that year.

In November 2017, a prisoner at Bullock called the Department’s toll-free number to
report that he believed he would soon be killed over a debt. Later that day, a
correctional captain questioned the prisoner about his call. The prisoner told the
captain he was indebted to other prisoners and could not pay and wanted protection.
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The prisoner refused to provide the names of the prisoners who were extorting him.
ADOC then required the victim to provide a urine sample and moved him to restricted
housing while giving him a disciplinary action for intentionally creating a
Security/Safety/Health Hazard.

7. Access to Dangerous Weapons Contributes to Serious Violence.

ADOC does not effectively control the introduction, manufacture, and use of weapons.
This leads to a substantial risk of violence. While the majority of weapons recovered inside
Alabama’s prisons are “homemade,” some weapons appear to be commercially manufactured
and smuggled into the facilities. One way control could be accomplished is to require all staff to
undergo screening prior to entering a facility, as the federal Bureau of Prisons has required since
2013. Enhanced screening of visitors would also evidence a commitment to addressing this
problem.

The Constitution requires that prison officials adequately monitor prisoners and
confiscate weapons and other dangerous contraband to ensure prisoners’ health and safety.
Hudson, 468 U.S. at 527 (“[Prison officials] must prevent, so far as possible, the flow of illicit
weapons into the prison . ...”). Our review of incident reports for the year 2017 revealed that in
hundreds of incidents reports, weapons of some kind were used and subsequently confiscated.
And any given incident report may include the collection of more than one weapon from more
than one individual. It is clear from interviews with staff and prisoners that weapons are
ubiquitous in Alabama’s prisons. And, as the examples recounted previously demonstrate,
stabbings are frequent throughout the system.

At Bibb, a captain estimated that perhaps 200 prisoners possess homemade knives, also
known as shanks. He told us that in May 2017, security staff collected 166 shanks at one time.
He told us that prisoners were making weapons from metal cut from fences in the yard, light
fixtures, dish racks, and elsewhere. And at least one Bibb prisoner recounted seeing a
correctional officer watching a weapon being made without intervening. Prisoners at Bibb said
that “everyone” has knives, and prisoners need a weapon to stay alive. One prisoner stated that
“Bibb is a place where you have to fight the day you arrive or you’ll be a bitch, so you get a
knife.” Another recounted being warned by officers when he arrived at Bibb that he would need
a knife for protection.

From interviews with prisoners at multiple facilities, it was clear that many prisoners felt
they needed a weapon for self-defense. At facilities we visited, shift commanders estimated that
anywhere from 50-75% of prisoners were armed with some sort of weapon. Prisoners at Draper
and Holman stated that knives are “everywhere.” At Holman, three different lieutenants said
“all” prisoners have a weapon of some sort. One prisoner stated that it was just “good common
sense” to have one in that environment. Another stated that no security measures can get rid of
all the knives hidden in the open dormitories.

Multiple prisoners interviewed at different facilities confirmed that knives are pervasive.

One prisoner at Donaldson recounted seeing knives as big as machetes. A weapon that was
essentially a small sword was recovered at St. Clair in 2017.
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The number of prisoners we interviewed who had either been stabbed or had stabbed
another prisoner was overwhelming—for example, one prisoner recounted that he had been
stabbed 11 different times since he arrived in prison and he was currently in segregation for
stabbing someone. And many of these stabbings go unreported to security staff. It is clear from
these reports and from the level of violence and stabbings indicated in ADOC’s own incident
reports that whatever measures are in place to prevent the creation and introduction of weapons,
those measures are failing.

8. Ineffective and Unsafe Housing Assignments Increase the Risk of
Violence.

ADOC fails to implement effective classification and housing policies, which results in
violence by commingling prisoners who ought to be kept separate within the same, under-
supervised housing units. See Marsh, 268 F.3d at 1014 (lack of classification and risk
assessment system constitutes deliberate indifference where inmates were harmed by other
inmates because housing assignments did not account for the risk violent prisoners posed).
ADOC’s classification process has not been validated for effectiveness. In addition,
classification specialists handle a large number of prisoners, limiting effectiveness. For example,
at Bibb, each classification specialist handles a caseload of 360 prisoners.

While ADOC makes some attempt to separate potential predators from potential victims,
prisoners can and do frequently thwart attempts to keep prisoners separate by wandering from
housing unit to housing unit without staff intervention or knowing how to break into
compromised cell doors. A review of incident reports from 2017 revealed over 1,100 incidents
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of prisoners being in an unauthorized location. The initial screening for determining a prisoner’s
custody level, and corresponding facility assignment, is done centrally. Housing unit and bed
assignment is done at the facility-level. There is inadequate screening for prisoners’ risks of
being violent or sexually abusive, or for potential vulnerabilities, as is required by PREA. And
prisoner transfers are ubiquitous and numerous; almost every prisoner we talked to had been
transferred to many different prisons throughout their time in the ADOC system. Segregation is
used to house prisoners who do not want to stay in general population and are fearful for their
life or safety. But segregation is also used to house prisoners being punished for rule infractions
and prisoners placed there for being a threat to safety, which results in a dangerous mix of
predatory and vulnerable prisoners in the same unit with inadequate supervision.

It is a common correctional practice to assign prisoners who have received disciplinary
infractions to a disciplinary housing unit where they are subject to higher security measures,
including segregation or reduced out-of-cell time and curtailed privileges. ADOC utilizes a
disciplinary dormitory at several of its facilities, also known as the Hot Bay, for prisoners who
receive a disciplinary action for misconduct. Most often, that misconduct involves violence,
resulting in these dormitories housing a high percentage of violent prisoners. Although some
ADOC disciplinary units are termed “Behavior Modification” units, there is no additional
staffing or behavioral programming offered in these units. Prisoners are commingled and under-
supervised, but still housed in an open dormitory. They are also being denied access to
programming and visits to the canteen. Food is brought to them on trays. They are only given
access to the yard if there are enough officers to supervise outside time, which rarely happens.
These deprivations raise tension levels within the unit. However, unlike disciplinary units in
other correctional systems, which require increased correctional staffing and supervision,
prisoners and staff reported that there is little supervision in ADOC’s Hot Bays, greatly
contributing to the high level of violence in these units. In fact, during one facility visit, when
we entered the Hot Bay, a captain muttered, “Enter at your own risk.”

During our tour of Bibb, also referred to by prisoners as “Bloody Bibb,” we learned that
to gain the attention of correctional staff, who are rarely present in the Hot Bay, prisoners must
bang on the door or chain on the door until someone responds. Prisoners reported that rapes,
torture, and physical assaults occur in the back of the dormitory, where there are blind spots
preventing the line of sight for correctional staff to view activities through the windows. Many
prisoners stated that officers do not ever enter the Hot Bay, with one noting, “unless someone is
killed and they have to come clean up the aftermath.” Since we inspected Bibb and informed
ADOC of our initial findings that the Hot Bay was critically dangerous, ADOC closed the Hot
Bay there, but similar “Behavior Modification” dormitories continue to operate at other facilities.

9. ADOC’s Failure to Protect Prisoners from Harm Also Negatively
Impacts the Safety of Correctional Staff.

ADOC'’s failure to provide adequate supervision and staffing harms not just its prisoners,
but also its officers working within the prisons. The same underlying causes of prisoner-on-
prisoner violence—understaffing, overcrowding, and prisoners’ unfettered access to weapons
and drugs—also leads to violence against correctional staff.
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We interviewed a former ADOC warden who discussed with us the dangerous staffing
levels at the prisons. He called the staffing levels “barbaric” and concluded that both prisoners
and correctional officers in Alabama’s prisons “are in extreme danger.” Less than a month
before we notified Alabama of our investigation, a correctional officer, Kenneth Bettis, was
killed at Holman. Officer Bettis was stabbed in the head by a prisoner while working in the
dining hall. The prisoner was angry that Officer Bettis refused to allow him to get a second food
tray. At the time, he was the only officer working inside the cafeteria. Shortly after his death in
2016, correctional officers at all facilities were issued stab vests for their protection. Despite the
addition of stab vests, correctional staff continue to be harmed by prisoner violence, as the
examples listed below show:

e In March 2018, at St. Clair, seven prisoners surrounded a correctional officer with
homemade knives drawn. One prisoner cut the officer in his stomach with a knife
before help arrived and the prisoners were handcuffed.

e In March 2018, at Fountain, several correctional officers were performing a contraband
search. They informed a prisoner that they were going to pat search him, and he
refused. When the officers tried to place the prisoner in handcuffs, he punched a
lieutenant in the face and then kicked him in the chest. Other officers were able to
subdue and handcuff the prisoner. He was searched, and found to have on his person a
five-inch box cutter with a razor blade attached.

e In February 2018, at Donaldson, a prisoner attacked a correctional officer with a lock
tied to a sock. Once he was subdued and handcuffed, officers found a handmade knife
on his person.

e In February 2018, at Ventress, a correctional officer observed a prisoner with a
handmade knife, approximately six inches long, in his hand. The officer ordered the
prisoner to drop the knife, and the prisoner complied. But when the officer ordered the
prisoner to turn around to be handcuffed, the prisoner punched the officer in the face.
The officer was eventually able to handcuff the prisoner. A pat search of the prisoner
revealed two more handmade knives.

e In February 2018, at Staton, a prisoner ran at a correctional officer, swinging and
hitting the officer in his face. A scuffle ensued, and after spraying the prisoner with his
chemical agent, the officer was able to subdue the prisoner. A search of the prisoner’s
jacket revealed two homemade knives, each about eight inches in length.

e InJanuary 2018, in the Behavioral Modification Dormitory at Draper, a correctional
officer was in a bathroom area when he noticed a prisoner starting a fire in a trashcan.
When the officer went to extinguish the flames, several prisoners surrounded him and
told him to leave. One prisoner came from behind the officer and tried to take the
officer’s baton. The officer was then hit in the back of the head with a hard object.
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In December 2017, at St. Clair, a correctional officer directed several prisoners to exit a
dormitory. One prisoner hit the officer several times in the face with his fist and
stabbed him in the face with a prisoner-made ice pick.

In November 2017, at Easterling, a correctional officer ordered a prisoner to return to
his dormitory. The prisoner failed to comply, grabbing the officer around his neck and
striking him twice in the face with his fist. A subsequent pat search of the prisoner
yielded a handmade knife.

In October 2017, at St. Clair, a correctional officer ordered a prisoner to put a shirt on.
The prisoner left the area and returned with a 26-inch-long prisoner-made knife. He
began chasing the officers in the area, attempting to strike four officers.

In August 2017, at Bullock, a lieutenant entered a dormitory to conduct a search on a
prisoner. The lieutenant discovered a cell phone in the prisoner’s pants pocket. When
the lieutenant reached for it, the prisoner slapped it out of the lieutenant’s hand. The
lieutenant then grasped the prisoner by his shoulders and threw him to the floor. The
incident quickly escalated. While on the floor, the lieutenant observed multiple
prisoners with broomsticks gathering behind him. The lieutenant retrieved his pepper
spray and pointed it at the group of prisoners, ordering them to move back. He called
for assistance, and four more officers arrived. A prisoner attempted to attack the
lieutenant, but another officer restrained and subdued him. While the officers were
attempting to depart the dormitory, another prisoner struck an officer in the face. The
officers pepper sprayed that prisoner and placed him in handcuffs. Soon after, two
prisoners ran towards the officers swinging broomsticks while yet another swung his
fists. The officers pepper sprayed these prisoners, eventually subduing them.

In July 2017, at Bullock, an officer observed a prisoner walking through a door to the
Receiving Unit. He asked the prisoner why he was there, and the prisoner stated,
“They are going to kill me.” The prisoner attempted to force his way into the
Receiving Unit. The officer grabbed his left arm in an attempt to stop him. The
prisoner then retrieved two handmade knives from his pocket and attempted to strike
the officer. The officer moved out of the way and was unharmed. He called for
assistance via radio and grabbed the prisoner, ordering him to drop the knives. The
prisoner refused, continuing to attempt to strike the officer. Two officers arrived to
assist. During the officers’ attempt to subdue the prisoner, the prisoner stabbed another
officer in the upper right side of his back and attempted to stab the third officer in the
chest but failed to puncture the skin. Four additional officers arrived to assist. After a
protracted altercation, which included the use of physical force, a baton, and pepper
spray, the officers finally subdued the prisoner. Three officers were sent to an offsite
hospital for further treatment.

In July 2017, at Bibb, a prisoner approached an officer from behind and began to stab

him in the back with a prisoner-made knife. Another officer saw the stabbing and
issued an emergency call for assistance, and additional staff arrived at the scene and
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assisted in subduing the prisoner. The officer who was stabbed was transported to Bibb
Medical Center for further treatment.

e InJune 2017, at Draper, a correctional officer ordered a prisoner to stand for a pat
search. The prisoner stood, but informed the officer that he was not going to be pat
searched. He then reached behind his back to retrieve a knife, and swung toward the
officer. The officer and another officer deployed pepper spray in an attempt to subdue
the prisoner, but the prisoner ran away and began swinging his knife at another
prisoner. The officer was able to apprehend the prisoner after using pepper spray a
second time.

e In May 2017, at Bibb, a prisoner assaulted a captain conducting routine security rounds
in the Hot Bay. The prisoner struck the captain in the face several times. When the
captain fell to the ground, the prisoner plus two other prisoners began stomping on the
captain’s head.

e In April 2017, at Ventress, a sergeant and an officer became involved in an altercation
between two prisoners, one swinging a piece of metal towards another. One of the
prisoners threw the piece of metal down and picked up a broken broomstick. The
sergeant ordered the prisoner to drop the broomstick. The prisoner refused and struck
the sergeant across the top of his head twice and on the forearm once, causing an eight-
centimeter laceration at the center of the sergeant’s head.

e In April 2017, at Donaldson, several officers responded to a radio call regarding a
prisoner with a weapon, and discovered an officer lying on the dormitory floor. The
responding officers assisted the officer while other officers tried to restrain the prisoner,
who was swinging a knife. The prisoner continued to fight the officers, but eventually
dropped his knife and was restrained. The officer on the floor was placed on a gurney,
taken to the infirmary, and later taken to a hospital for further treatment.

e In April 2017, at Bullock, a prisoner who refused to comply with an officer’s orders to
return to the dormitory pulled a handmade knife from his pocket and attempted to stab
the officer in the abdomen. The officer jumped out of the way, sprayed the prisoner
with pepper spray, and called for help. The prisoner attempted to stab the officer a
second time. The officer took the prisoner to the ground but the prisoner continued to
fight, stood back up, and tried to run to the dormitory. Four additional officers
responded to the scene and took the prisoner to the ground. The prisoner continued to
resist being handcuffed, but eventually he dropped the knife.

D. ADOC’s Failure to Prevent Illegal Drugs Within Alabama’s Prisons Results
in Prisoner Deaths and Serious Violence.

Dangerous and illegal drugs are highly prevalent in Alabama’s prisons, and ADOC
appears unable or unwilling to prevent the introduction and presence of drugs in its prisons.
These drugs contribute to the ongoing violence and pose a substantial risk of future violence.
ADOC prisoners are dying of drug overdoses and being subjected to severe violence related to
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the drug trade in Alabama’s prisons. Agents of ADOC’s I1&I Division, including the 1&l
Director, stated that “drugs are the biggest problem in prison” because prisoners are “wigging
out” and harming others. One ADOC investigator stated that “drugs are the biggest driver of
violence in Alabama’s prisons.” Another investigator saw five or six prisoners laid out in a
hallway at Bullock after smoking the same drug and thought it looked like “triage in a warzone.”

The presence of synthetic cannabinoid, frequently referred to as 5F-ADB, within
Alabama’s prisons presents a particularly serious health risk for prisoners. According to the
World Health Organization’s Expert Committee on Drug Dependence, this substance can cause
“severe and fatal poisoning,” and its effects may include “rapid loss of consciousness/coma,
cardiovascular effects . . ., seizures and convulsions, vomiting/hyperemesis, delirium, agitation,
psychosis, and aggressive and violent behavior.”

A review of autopsies from 2017 and the first half of 2018 revealed that the substance
was present in many facilities, including Bibb, Bullock, Draper, EImore, Fountain, and Staton.
An 1&1 investigation into a prisoner death at Bullock in December 2016 revealed that these drugs
were readily and cheaply available inside the prison. Indeed, a review of autopsy reports from
prisoner deaths dating December 2016 through August 2018 revealed that at least 22 were
caused by “synthetic cannabinoid toxicity” overdoses. And since we opened our investigation
into Alabama’s prisons, the problem has become worse—there were three deadly overdoses in
2016 and nine in 2017. The first half of 2018 (after which ADOC stopped producing documents
to us) was especially deadly; during that timeframe, at least 10 deaths were attributed to synthetic
cannabinoid toxicity.

To the extent contraband is introduced by staff, it is contributing to the problem. ADOC
staff, who are not screened for contraband upon entry to a prison, have been consistently
identified by ADOC leadership as contributing to the contraband problem. Requiring all
individuals—management and line staff—to be screened at entry, would ensure ADOC takes
seriously the need to prevent and address contraband within Alabama’s prisons.

Often, ADOC'’s incident reports list the cause of overdose deaths as “Natural,” and
although autopsies later reveal the true cause of death, ADOC does not centrally collect or track
these autopsies and is thus unable to distinguish overdose deaths from other non-homicide deaths
and to fully understand the deadly effects of such dangerous contraband within its system. The
following are only a few examples of the deaths associated with synthetic cannabinoid:

e In May 2018, a prisoner at Fountain died of synthetic cannabinoid toxicity. Incident
reports list the cause of death as suspected drug overdose. Approximately two years
before his death, this same prisoner was stabbed at Holman in a drug-related
altercation.

e In March 2018, at Easterling, a prisoner died from the “[t]Joxic effects of 5F-ADB.”
The incident report, which listed his death as accidental, stated that a correctional
officer on a security check observed the prisoner lying on his bed. The officer tapped
him on the shoulder but received no response. Despite efforts to resuscitate him, the
prisoner was pronounced dead within an hour.
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In March 2018, a prisoner at Bibb was found lying on his bed unresponsive during a
count. He died at Bibb that same day. The autopsy listed “[s]ynthetic cannabinoid (5F-
ADB) toxicity” as the cause of death. It further noted that the prisoner “was seen
earlier in the day to be smoking what was believed to be spice.” In July 2016, this
prisoner was reprimanded after he was identified as one of four prisoners shown in a
social media video of men at Bibb lying on the floor under the influence of “flakka.”

In February 2018, a prisoner at Bibb died from synthetic cannabinoid toxicity. The
autopsy report notes that the prisoner was observed “smoking a substance and then
collapsing to the floor.” The autopsy also mentions the existence of video surveillance
footage showing the prisoner “sitting on his bed smoking and then collapsing to the
floor.” The incident report lists his cause of death as “Natural.”

In February 2018, a prisoner at Bibb died from “[s]ynthetic cannabinoid toxicity (5F-
ADB).” He was found unresponsive and lying on his bed during an institutional count.
CPR was administered by a nurse, and he was eventually pronounced dead at an outside
hospital. The incident report listed his cause of death as “Natural.”

In January 2018, a prisoner died at Bullock from “[s]ynthetic cannabinoid toxicity.”
According to the incident report, which listed the death as “Natural,” another prisoner
thought that the overdosed prisoner had smoked a “stick” possibly two hours prior.

In October 2017, a Staton prisoner was found unresponsive while lying on his bed. The
autopsy noted that he was “found unresponsive in his cell after smoking a synthetic
cannabinoid.” It further concluded that “the cause of death is ascribed to synthetic
cannabinoid (5F-ADB) toxicity with hypertensive and atherosclerotic cardiovascular
disease and cirrhosis as significant contributing factors.” ADOC’s incident report,
however, classified his death as “Inmate Death — Natural.”

In addition to the synthetic drug overdoses, another four deaths in 2018 and one in 2017

were attributed to mixed drug toxicities resulting from methamphetamines or Fentanyl, as well as
complications from the intravenous use of methamphetamine, or even an unknown “white
powder.” For example:

In May 2018, a prisoner at Bibb died from “Acute fentanyl toxicity.” According to the
autopsy, a postmortem toxicology report revealed “the presence of Fentanyl and 4-
Anilino-N-Phenethylpiperidine (4-ANPP). The presence of 4-ANPP, an intermediate
chemical precursor in the synthesis of fentanyl, is an impurity in non-pharmaceutical
fentanyl, highly indicating illicitly manufactured fentanyl.” No incident report was
located related to this prisoner’s death.

In February 2018, an Easterling prisoner died from “mixed drug (Methamphetamine,
synthetic opioid U-47700) toxicity.” The incident report classified his death as
“Natural” and noted that he was found “laying on the floor in the front of [his] bed.”
This prisoner previously tested positive for methamphetamine and buprenorphine
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(Suboxone) in November 2015 while at Staton, and again on May 14, 2017 when he
was at ElImore. He was also caught at Staton with Suboxone on his person in January
2017.

e In October 2017, a prisoner at Kilby died of an overdose from an unknown drug. The
prisoner was found face down and unresponsive on the floor next to his bed. A piece of
plastic containing a white powder, initially identified as “no-show,” was found next to
him. The prisoner was taken to the Kilby emergency room where he was pronounced
dead.

Synthetic drugs and methamphetamines have also been mentioned in the autopsies of
homicide victims. In 2018 alone, autopsies revealed the presence of synthetic drugs in two
victims, methamphetamines in two others, and one prisoner who had both synthetic drugs and
methamphetamines in his system.

Many of the prisoners we interviewed painted a portrait of a system where drugs are
ubiquitous, dangerous, and contribute to violence. Over 70% of the prisoners we interviewed
specifically mentioned the prevalence of drug use within the prisons. Many prisoners thought
that part of the danger from drugs is that drug usage leads to drug debts, which leads to violence
and sexual abuse when prisoners are unable to pay. Prisoners at different facilities reported
seeing other prisoners smoke something, “wig out,” fall on the ground, pass out, or vomit. A
common theme in our interviews of prisoners was that correctional officers observe the drug use
and take no action.

It is difficult to know the exact number of prisoners using drugs in Alabama’s prisons, as
drug tracking and testing is inconsistent. In 2017, there were over 375 incident reports
documenting prisoners possessing drugs, but many of these reports reflect that more than one
prisoner was in possession of drugs. Many prisoners referred to the drug problem as an
“epidemic.” In fact, several prisoners we interviewed had either been stabbed by someone
“wigging out” on drugs, or had stabbed another prisoner while on drugs. One shift commander
said that more than once a day she encounters a prisoner passed out or acting violently after
using drugs. Two shift commanders of death row and segregation at Holman estimated that 50-
60% of their prisoners were using drugs. One shift commander over general population at
Holman estimated that 95% of that facility’s prisoners were using drugs.

There are varying explanations for how the drugs are getting into ADOC’s prisons.
During one facility tour, leadership admitted that drugs were arriving a variety of ways—through
staff, from prisoners returning from other places, individuals throwing bags over the fence, and
visitors. Prisoners corroborated these same avenues by which drugs were entering the prisons.
An I&1I investigator interviewed at ADOC headquarters, whose job includes investigating staff
corruption, stated that, “without a doubt” the number one way contraband is getting into prisons
is “by staff smuggling it in.” A former ADOC warden told us the same thing. Another
investigator pointed to a recent 1&I investigation into staff corruption that had already ensnared
11 officers at one prison. The investigator stated that he had not yet uncovered the end of the
corruption. In another investigation at a different prison, 1&I discovered that a staff member
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made $75,000 bringing in contraband and his accomplice, a prisoner, made $100,000. Clearly,
current ADOC policies have been unable to control or limit the drug trade in its prisons.

E. ADOC Is Not Adequately Protecting Prisoners from Sexual Abuse by Other
Prisoners.

Sexual abuse in Alabama’s prisons is severe and widespread, and is too often undetected
or prevented by ADOC staff. We reviewed over 600 incident reports from late 2016 through
April 2018 that ADOC classified as “Sexual Assault — Inmate-on-Inmate.” The majority of these
incident reports described sexual abuse allegations of forced anal or oral sex. Medical
examinations and ADOC investigations substantiate a significant number of the allegations of
sexual abuse. In reviewing hundreds of reports, we did not identify a single incident in which a
correctional officer or other staff member observed or intervened to stop a sexual assault.
Because of inadequate supervision, correctional officers do not observe the rampant sexual
abuse, they do not intervene, and the cycle of abuse continues. As such, ADOC fails to protect
prisoners from the harm of sexual abuse. Farmer, 511 U.S. at 833 (holding that prison officials
have a duty to protect prisoners from violence at the hands of other prisoners, including sexual
assault).

1. Sexual Abuse Is Highly Prevalent in ADOC Correctional Facilities.

ADOC documents a high level of sexual abuse within Alabama’s prisons. ADOC
produced 313 incident reports classified as “Sexual Assault — Inmate-on-Inmate” from the year
2017. ADOC produced 257 such incident reports from 2016. Many of the incident reports
confirm that ADOC substantiated the allegations. Indeed, in 2016, the Survey of Sexual
Victimization data that ADOC publicly reported pursuant to the National Standards for the
Detection, Prevention, and Punishment of Prison Rape, 28 C.F.R. § 115 (“PREA standards”),
confirmed that ADOC substantiated nearly 25% of all allegations of “inmate-on-inmate
nonconsensual sexual act.”® ADOC substantiated over 30% of allegations of “inmate-on-inmate
abusive sexual contact.”” Nationwide, prisons substantiate an average of 6.3% of allegations of

& Ala. Dep’t of Corrs., Survey of Sexual Victimization, 2016, at 2,
http://www.doc.state.al.us/docs/PREA/SSVV2016.pdf. The number of substantiated incidents is likely even higher,
as the investigations for 20% of the allegations of “Nonconsensual Sexual Acts” had not yet been completed at the
time of publication. Id. “Nonconsensual Sexual Acts” are defined as:

“Sexual contact of any person without his or her consent, or of a person who is unable to consent or
refuse; AND [c]ontact between the penis and the vulva or the penis and the anus including
penetration, however slight; OR [c]ontact between the mouth and the penis, vulva, or anus; OR
[plenetration of the anal or genital opening of another person, however slight, by a hand, finger,
object, or other instrument.”

Id.

"1d. at 3. “Inmate-on-inmate abusive sexual contact” is defined as: “Sexual contact of any person without his or her
consent, or of a person who is unable to consent or refuse; AND [i]ntentional touching, either directly or through the
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“inmate-on-inmate nonconsensual sexual act,” and 11.7% of allegations of “inmate-on-inmate
abusive sexual contact.” In its Survey of Sexual Victimization data for 2017, ADOC reported
substantiating only 1 out of 162 allegations of “inmate-on-inmate nonconsensual sexual act” and
only 1 out of 65 allegations of “inmate-on-inmate abusive sexual contact.” In ADOC’s 2017
Annual PREA Report, ADOC reported 227 incidents of “Inmate on Inmate Sexual
Victimization,” with two reports substantiated, 95 unsubstantiated, 20 unfounded, and 46 open at
the time of reporting. ADOC’s PREA Coordinator is the ADOC official responsible for
production of data on sexual abuse, but she was unable to explain the variations and
discrepancies in the 2016 and the 2017 data. While certain Alabama prisons reported more
sexual abuse than others, the incidents of prisoners being sexually abused by other prisoners are
widespread across the system.

In addition, it is likely that the levels of sexual abuse are actually higher than what
ADOC reports. In every “Sexual Assault — Inmate-on-Inmate” incident report we reviewed, the
sexual abuse was reported by the victim or a prisoner witness afterwards. Because many
prisoners do not report abuse out of fear of retaliation, shame, or because they do not believe that
ADOC'’s system to address complaints of sexual abuse will result in any changes, the incident
reports coded as “Sexual Assault” do not capture the complete picture of prisoner-on-prisoner
sexual abuse in the ADOC system. Moreover, we did not identify any incidents where a
correctional officer or other staff member observed or intervened to stop a sexual assault in
progress—Ileading us to conclude officers are either failing to report abuse or failing to monitor
prisoners. Because correctional officers are not observing the incidents of sexual abuse, if the
victim or a witness does not report it, the abuse will not be recorded or addressed.

Moreover, one of our experts reviewed numerous incident reports in which a prisoner
reported an allegation of sexual abuse, but the ADOC staff member writing the incident report
failed to categorize the incident as a “Sexual Assault” because staff dismissed it as consensual
“homosexual activity.” There is no indication that these incidents were investigated or referred
to the Inspector General’s office. Because they were not categorized as “Sexual Assault,” they
would not be included in ADOC’s publicly reported PREA data. This is in violation of the
PREA standards, which require that correctional agencies investigate all allegations of sexual
abuse, 28 C.F.R. 8§ 115.71(a), and results in further under-reporting of sexual abuse in Alabama’s
prisons.

Despite the mischaracterization of some incidents of sexual abuse and likely under-
reporting, the incident reports that ADOC does code as “Sexual Assault Inmate-on-Inmate”
demonstrate a pattern of undeterred systemic sexual abuse in Alabama’s prisons.

2. Inadequate Supervision Allows Sexual Abuse to Continue Undeterred.

ADOC'’s incident reports document sexual abuse occurring in the dormitories, cells,
recreation areas, the infirmary, bathrooms, and showers at all hours of the day and night.

clothing, of the genitalia, anus, groin, breast, inner thigh, or buttocks of any person.” Id. at 2. “[I]ncidents in which
the contact was incidental to a physical altercation” are excluded. Id.
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Staffing ratios are so low in some dormitories that ADOC is essentially providing no security for
prisoners. Our experts found that the physical plant designs and layout of ADOC’s housing units
make visibility difficult, which, when coupled with deficient staffing levels, results in inadequate
supervision. Large open living units with multiple bunks or stacked bunks contain many blind
spots that make it impossible for the limited staff to provide adequate safety and security. There
are very few convex mirrors to increase visibility. The cameras that are present are not
monitored sufficiently to augment supervision by housing unit officers. Prisoners interviewed
and incident reports frequently reference sexual assaults occurring in bunks that have sheets or
towels hung up to conceal activity, often referred to as “the hump.” The “Sexual Assault”
incident reports do not document correctional officers making any effort to remove these sight
barriers. Although the PREA standards require that ADOC *“designate an upper-level, agency-
wide PREA coordinator with sufficient time and authority to develop, implement, and oversee
agency efforts to comply with the PREA standards,” 28 C.F.R. § 115.11, ADOC’s PREA
Coordinator reported that she does not have the authority to direct wardens to address blind spots
that pose a threat to prisoners’ sexual safety within their facilities.

As discussed above, the incident reports confirm that ADOC is only alerted to prisoner
sexual abuse when a victim or witness reports the incident afterwards. The fact that hundreds of
documented incidents of sexual abuse occur unobserved demonstrates an unconstitutional lack of
supervision in housing units throughout ADOC. LaMarcav. Turner, 995 F.2d 1526, 1535 (11th
Cir. 1993) (holding that “evidence presented at trial of an unjustified constant and unreasonable
exposure to violence” in a prison “inflicted unnecessary pain and suffering” under the Eighth
Amendment standard); Harris v. Thigpen, 941 F.2d 1495, 1505 (11th Cir. 1991) (citing Ramos,
639 F.2d at 575) (suggesting that inadequate staffing may rise to the level of deliberate
indifference as to prisoner safety).

For example, in February 2017, a prisoner at Fountain was gang raped inside his
dormitory during the evening meal. Two prisoners held him down while a third “penetrated his
anus,” then they “forced him to perform oral sex.” A nurse’s examination at the facility noted
“several tears to his anus,” and he was transported to the Sexual Assault Nurse Examiner’s
Center for further treatment. ADOC substantiated the incident. Yet no ADOC staff reported the
assault. Prior to the victim giving a nurse a note stating that he had been raped the day before,
ADOC staff did not report the incident. Either ADOC staff responsible for monitoring the
dormitory did not observe the incident, or they observed it but did not report it.

Sexual abuse of prisoners is often connected to the drug trade and other contraband
problems that result from inadequate supervision and corruption in Alabama’s prisons. Our
experts’ on site interviews of captains and lieutenants revealed that many ADOC staff appear to
accept the high level of violence and sexual abuse in ADOC as a normal course of business,
including acquiescence to the idea that prisoners will be subjected to sexual abuse as a way to
pay debts accrued to other prisoners. Many prisoners report that they were sexually assaulted
because of debts they owed (or that the assailants said they owed), often related to drugs or other
contraband. For example:

e InJanuary 2018, a Correctional Sergeant and the Institutional PREA Compliance
Manager separately questioned a prisoner at Bullock about “an incident that took place”
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a few days earlier. The prisoner admitted that he had been sexually abused. He stated
that he was in debt to several prisoners and one of them told another prisoner “he could
fuck me for what | owe him.” He told his assailant “no,” but the prisoner sexually
assaulted him anyway. Because the victim refused medical treatment, stated that he did
not want to press charges, and signed a Release of Responsibility, ADOC determined
that no further action would be taken and released the victim to his original dormitory
unit.

In August 2017, a prisoner at Bibb reported to a lieutenant that he had been sexually
assaulted because he was indebted to another prisoner and could not pay the debt. The
other prisoner forced him to perform oral sex as payment.

In June 2017, a prisoner at Bibb reported that he had been raped because he owed seven
“Tops,” or packets of cigarettes, to several unidentified prisoners. The prisoner was
transported to an outside hospital and ADOC substantiated the allegation based on the
evidence from the resulting sexual assault kit.

In April 2017, a prisoner at Bibb reported that he was anally raped by another prisoner
to whom he owed money. While the victim was waiting at the Health Care Unit for
transportation to an outside hospital, he cut his wrist with a razor.

In March 2017, a prisoner at Fountain reported to a nurse that he had been physically
assaulted and raped the night before. He was transported to the Sexual Assault Nurse
Examiner’s Center for further assessment and reassigned to segregation, pending the
outcome of the investigation. During his interview, the victim stated that he owed a
debt to another prisoner, and he “assumed [he] was raped due to the debt owed.”

In November 2016, a prisoner at Fountain reported to a Mental Health Site
Administrator that another prisoner had extorted him to engage in anal and oral sex
over a period of two months. The victim was placed on suicide watch and the alleged
aggressor was permitted to remain in general population. One month later, ADOC sent
the victim a letter confirming that the allegation had been substantiated.

The theme of sexual abuse as a consequence of debt is so common that some incident

reports specifically highlight a prisoner’s debt history. For example, in February and March of
2018, separate prisoners at Ventress each reported sexual assaults. The incident reports each
note that a review of the victim’s incident history “revealed that he has not made any previous
PREA related allegations,” but does reflect a history of drug use and debt. Interviews with
ADOC staff revealed an understanding that debt, particularly drug debt, can result in sexual
abuse. This was a common point raised by the prisoners we interviewed on site. Submission to
sexual abuse under the threat of violence resulting from the drug trade does not indicate consent.

Many prisoners also report that they were sexually abused after being drugged, becoming

incapacitated by drugs they took voluntarily, or when the assailant was under the influence.
Some of the drugs that are widely available in Alabama’s prisons can have the effect of
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immobilizing an individual or rendering him unconscious, which makes him vulnerable to sexual
abuse. For example:

In March 2018, a prisoner at Holman reported that he had been raped after he had
passed out from smoking “flakka.” He awoke to one prisoner punching him in the eye
and then four or five prisoners put a partition around his bed and took turns raping him.

In February 2018, a prisoner at Bibb reported to a mental health professional that he
had been raped. At approximately 1:00 a.m. in a dormitory unit, an unidentified
prisoner propositioned him to smoke a marijuana cigarette. While smoking, the victim
“became incoherent” and awoke with the unidentified prisoner penetrating him from
the rear.

In December 2017, a prisoner at Limestone reported that two prisoners attempted to
force him to perform oral sex, which resulted in a physical altercation, with a third
prisoner coming to his aide. The incident was substantiated and the incident report
notes that when one of the assailants was interviewed following the altercation, he had
slurred speech and smelled of alcohol.

In January 2017, a prisoner at Donaldson reported that a prisoner offered him a
cigarette and, upon smoking it, he began “to feel funny and could not move.” Two
prisoners then took him into the shower and sexually assaulted him. ADOC
substantiated this incident.

In January 2017, a prisoner at Draper reported that he had voluntarily used
methamphetamine and blacked out. When he regained consciousness, he was
experiencing anal pains and other prisoners indicated that he had been sexually
assaulted.

Many of the assaults happen at knifepoint, with no indication that ADOC conducted a

comprehensive weapons search in response. For example:

In April 2018, a prisoner at Ventress reported that he had been forced at knifepoint to
perform oral sex on another prisoner. The incident report notes that the victim was
reassigned to another dormitory and the victim and assailant received mental health
referrals, but there is no mention of a housing change for the alleged assailant or a
search of his dormitory for weapons. The incident report does note that a previous
PREA-related allegation had been made against the assailant.

In April 2018, ADOC officers interviewed a prisoner at EImore after his mother called
to report that he had been sexually abused. The prisoner stated that he had been raped
at knifepoint because he owed his assailant $250. The incident report notes that the
alleged assailant “submitted a written statement and was allowed to return back to
population without incident.” There is no mention of a search for the weapon.
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abuse.

In February 2018, a prisoner at Staton reported that the night before, two prisoners had
held knives to his neck while a third prisoner forced him to perform oral sex. The
victim alleged that the whole dormitory was aware of the attack. The victim was
escorted to the health center for a medical examination and then transferred to a holding
cell while the alleged assailants remained in the dormitory. There is no mention of a
search for weapons.

In December 2017, a prisoner at Staton reported that he was jumped in the shower by a
prisoner who held a knife and penetrated him from behind. ADOC transported the
victim to the Sexual Assault Nurse Examiner Center and ultimately referred this
incident to the County District Attorney’s Office. There is no mention of a search for
the weapon.

In January 2017, the chaplain at Draper notified ADOC that a prisoner had reported to
him that he had been raped that morning. At approximately 5:30 AM, three prisoners
forced the victim into the shower area of the dormitory. Two of the assailants had
knives. A blanket was hanging from the wall, blocking the area from view. The
prisoner stated that the dormitory officer was in the hall outside of the dormitory
escorting prisoners back from breakfast, which had been late that morning. One
prisoner held a knife to the victim’s neck and another waved a knife in his face while
the third penetrated him anally. The incident report confirms the victim’s transport to
the Sexual Assault Nurse Examiner’s Clinic and that 1&1 would interview the victim
and secure the forensic evidence from his examination, but there is no mention of
searching the dormitory for weapons.

Some prisoners suffer sexual abuse in retaliation for having reported previous sexual
For example:

In March 2018, a prisoner at Ventress reported that he had been sexually assaulted on the
gym porch by a prisoner whose cousin had previously sexually assaulted the victim at
Bullock. The victim reported that his assailant told him he was going to get him back for
telling on his cousin. A week later, the victim reported another attack by the same
assailant, which required an outside Sexual Assault Nurse Examiner assessment.
However, the second incident report makes no mention of the first report.

Also in March 2018, a correctional lieutenant “received information” that a prisoner was
“being tortured” in a dormitory at Ventress. The lieutenant located the prisoner and
escorted him to the Health Care Unit. The prisoner reported that he was “tied up, burned,
and tortured for two days and that a broom handle was stuck up his rectum.” The
prisoner stated that the torture was in retaliation for his documented report of a prior
sexual assault in February 2018.
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3. Deficiencies in ADOC’s PREA Screening and Housing Contribute to the Unsafe
Environment.

The unsafe environment created by ADOC’s deficient supervision and overcrowding is
exacerbated by failings in ADOC’s PREA screening, classification, and housing of prisoners.
The PREA standards require that all prisoners be assessed during intake screening and upon
transfer to another facility for their risk of being sexually abused by, or sexually abusive toward,
other prisoners. 28 C.F.R. § 115.41(a). The PREA standards also require that ADOC use
information from the risk screening “to inform housing, bed, work, education, and program
assignments with the goal of keeping separate those inmates at high risk of being sexually
victimized from those at high risk of being sexually abusive.” 28 C.F.R. § 115.42(a).

While ADOC has basic policies in place to conduct PREA risk screenings, ADOC fails to
use the information from the screenings to house prisoners safely and, even if an appropriate
housing assignment is made, the classification system is defeated by lax supervision that allows
prisoners to wander throughout the prison facilities without authorization. ADOC’s knowledge
of, and failure to comply with the PREA standards, is further evidence of ADOC’s subjective
recklessness with regard to prisoner safety. Farmer, 511 U.S. at 843; see also Crawford v.
Cuomo, 796 F.3d 252 (2d Cir. 2015) (finding PREA and other such legislative enactments to be
reliable evidence of contemporary standards of decency, and thus relevant in evaluating whether
specific acts of sexual abuse or sexual harassment rise to an Eighth Amendment claim).

ADOC classification staff reported that the initial classification determines only a
prisoner’s security level, which informs his assignment to a particular prison. Once he arrives at
the prison, an Inmate Control Services officer assigns the prisoner to a housing unit and bed.
While the Inmate Control Services officer should have access to a prisoner’s classification and
screening information, it is unclear how and if this information is used, especially given the
degree of overcrowding at some ADOC prisons. Documents provided from a PREA audit at
Draper indicated that for three quarters of 2016, Draper had zero occurrences of a prisoner
screening for risk of victimization or abusiveness, and did not use the PREA screening
information for three quarters of 2016. At some facilities, ADOC case managers conduct the
initial PREA screening. At Bibb, we noted that the screening setting was not private, so other
prisoners could hear confidential information a prisoner reported during his screening, which
could discourage prisoners from answering truthfully. When conducting and scoring the
screening, case managers had no access to a prisoner’s previous screening results. ADOC’s
PREA audits demonstrated a need for corrective action in the adequacy of PREA risk screening
and the use of the screening information to house people safely within the facilities.

In addition, while ADOC’s facility PREA Compliance Managers have ultimate
responsibility for the PREA risk screening and for monitoring prisoners identified as potential
victims or aggressors, ADOC’s facility PREA Compliance Managers did not have sufficient
information to accomplish these important tasks.

The PREA standards identify Lesbian, Gay, Bi-Sexual, Transgender, and Intersex
(“LGBTI”) prisoners as being at a heightened risk for sexual abuse. Accordingly, the PREA
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standards include several provisions specifically aimed at increasing sexual safety for LGBTI
prisoners.

ADOC is refusing or failing to comply with the PREA standards. For example, only one
of the PREA Compliance Managers we interviewed on-site was able to give specific information
about the LGBT] prisoners housed at that prison. The other PREA Compliance Managers had
little or no information about LGBTI prisoners. If ADOC’s PREA Compliance Managers have
no knowledge of the vulnerable prisoners within the population, they cannot comply with their
duties to provide a reasonable level of safety to those prisoners.

Regardless of whether prisoners receive a safe housing assignment based on an
appropriate PREA screening and classification, supervision is often deficient such that prisoners
can roam from housing unit to housing unit without intervention. A review of ADOC incident
reports from January 2015 to early April 2018 at Bibb alone indicated 553 incidents of prisoners
being cited for being in an “unauthorized location.” Some of the “Sexual Assault — Inmate-on-
Inmate” incident reports indicate that either the aggressor or the victim was not in his assigned
housing unit at the time of the attack, but make no reference to discipline or remedial action for
prisoners accessing unauthorized areas of the facility. By allowing potential predators to
commingle with potential victims without adequate staff supervision, ADOC fails to effectively
protect prisoners from harm of sexual abuse.

4. ADOC'’s Sexual Abuse Investigations Are Incomplete and Inadequate.

If a correctional agency does not adequately investigate allegations of sexual abuse, it
will be unable to determine the factors that enable abuse to occur and the corrective actions
necessary to address the problem. See Jacoby v. PREA Coordinator, No. 5:17-cv-00053-MHH-
TMP, 2017 WL 2962858, at *5 (N.D. Ala. April 4, 2017) (citing Farmer, 511 U.S. at 833)
(noting that failure to investigate can be a constitutional violation if the failure prevents prison
officials from protecting prisoners). The PREA standards require that correctional agencies
investigate all allegations of sexual abuse “promptly, thoroughly, and objectively[,]” 28 C.F.R.

§ 115.71(a), even if victim or witness is challenging or unwilling to cooperate. To conduct a
thorough investigation, investigators must “gather and preserve direct and circumstantial
evidence, including any available physical and DNA evidence and any available electronic
monitoring data,” and must “interview alleged victims, suspected perpetrators, and witnesses.”
28 C.F.R. § 115.71(c). Although we have been unable to review I1&lI files related to sexual abuse
because ADOC refused to produce them, we are able to make the following conclusions based
on the incident reports and other evidence in our possession. And based on this evidence, ADOC
fails to follow these standards and dismisses many incidents as unsubstantiated without a
thorough investigation.

For example, in August 2017, a prisoner at Bibb entered the Shift Commander’s office
and reported that he had been held hostage and physically and sexually assaulted over the past
few weeks. The sergeant “observed several bruises and abrasions to the facial area” of the
prisoner. However, when the incident was closed as “unsubstantiated,” the report incredibly
notes that “no evidence was found to substantiate [the prisoner’s] claims that he was physically
assaulted.”
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In addition, ADOC’s incident reports confirm that many allegations are declared
“unsubstantiated” on the basis that the victim declined to press criminal charges or otherwise
cooperate with the investigation, which is not a sufficient reason for reaching such a conclusion
in an administrative investigation. For example:

e In February 2018, a prisoner at Bibb notified the facility PREA Compliance Manager
that he had been “forcibly sexually assaulted” two days prior and that he had not
bathed, so the perpetrator’s semen was still inside him. The prisoner was examined by
the facility nurse and upon completion of the medical examination, the prison physician
advised that the prisoner should be transported to an outside hospital for a Sexual
Assault Kit. Although the prisoner named his rapist, the incident report confirms that
upon conclusion of the investigation, the victim “stated that he did not desire to
prosecute and signed a waiver of prosecution. Therefore, this allegation is
unsubstantiated.”

e In May 2017, “several” prisoners reported to a captain that two other prisoners were
held and assaulted in a dormitory unit at Fountain over the weekend by a group of four
or five prisoners. One of the identified victims provided a written statement of
allegations of sexual assault, while the other reported a physical assault. ADOC
provided the first victim with written confirmation that the allegation of sexual assault
was “found to be unfounded and exceptionally cleared due to your lack of cooperation
with the prosecution of [his assailant] for reported Sexual Assault and you[r] signing of
a Prosecution Waiver Form.”

Although a victim’s refusal to press charges could complicate an attempt to criminally
prosecute an assailant, it is not a valid reason to find an administrative investigation
unsubstantiated, particularly where there are other indicia of sexual abuse. Indeed, some incident
reports confirm that ADOC has other options. For example:

e In March 2017, a prisoner at Donaldson reported that he had been sexually assaulted in
his cell the night before. He was transported to the Sexual Assault Nurse Examiner’s
Clinic for an assessment. Although the victim refused to provide a written statement to
I&I, the 1&1 Director substantiated the allegation of sexual assault based on the facts
presented.

e In December 2016, a prisoner at Bibb reported that a prisoner in his dormitory had
raped him at knifepoint. When the other prisoner responded to the allegation by
claiming that he had consensual sex with the victim, the victim “became belligerent and
refused to cooperate with the investigation.” Ultimately, ADOC deemed the allegation
“substantiated but cleared as refusal to cooperate or prosecute.”

When ADOC dismisses reports of sexual abuse as unsubstantiated on the sole basis of a
victim’s refusal to pursue criminal charges, it also fails to take action to prevent future abuse.
For example, multiple incident reports from St. Clair in late 2017 confirm not only that the report
of sexual abuse “had been concluded with a disposition of ‘unsubstantiated’” that is “based on”
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the victim’s refusal to prosecute, but go on to state that a “sexual abuse incident review” was
conducted and no “further action” would be taken. Indeed, despite the high number of sexual
abuse reports documented by ADOC, there is no record of meaningful corrective action to
address the problem in ADOC’s prisons.

5. ADOC Discourages Reporting of Sexual Assaults.

Many ADOC incident reports reflect conduct that likely discourages additional reports of
sexual abuse. As discussed above, ADOC has a tendency to dismiss claims of sexual abuse by
gay prisoners as consensual “homosexual activity” without further investigation, implying that a
gay man cannot be raped. Some victims are given a Release of Liability to sign after reporting
sexual abuse.

In other cases, in addition to the trauma of a sexual assault, the victim is subjected to
disciplinary action for facts he discloses as part of the investigative process. For example, in
February 2017, a prisoner at Donaldson reported that he had been raped two days earlier, and
named his assailant. He was transported to the Sexual Assault Nurse Examiner Clinic for an
assessment and returned to Donaldson at approximately 10:00 PM. The next morning at 4:45
AM, he was interviewed by the PREA Compliance Manager and stated that he was in debt to the
prisoner who had raped him and several other prisoners, but “was adamant” that he had been
sexually assaulted. The PREA Compliance Manager advised the victim that he would receive a
disciplinary action for “Intentionally Creating a Safety, Security and/or Health Hazard” for
admitting that he had accrued debt to other prisoners.

As noted with regard to prisoners who report violence, while ADOC has an interest in
enforcing institutional rules, it should implement its disciplinary process in a way that avoids
discouraging victims from reporting sexual abuse. ADOC should give due consideration before
subjecting victims of sexual abuse to disciplinary actions if, in the context of seeking assistance
or protection from ADOC, they voluntarily admit to past, minor rule infractions. Experts
confirm that the current practice, which appears to punish victims for any wrongdoing they may
confess while seeking assistance or protection, has a chilling effect on reporting. Especially
given that the rampant sexual abuse in Alabama’s prisons is almost never reported by
correctional officers, a system that punishes prisoners who report violence if the victim is not
blameless will discourage victims from reporting and allow sexual abuse to continue unabated in
Alabama’s prisons.

6. ADOC Improperly Subjects Victims of Sexual Abuse to Segregation.

ADOC commonly places a victim in segregated restricted housing after he reports sexual
abuse, often in response to a prisoner’s request for protection from harm, which can subject the
victim to further trauma. While accommodating a prisoner’s request for segregated housing is
not inappropriate, due to the seriously unsafe conditions that exist in Alabama’s prisons, ADOC
has created a situation where vulnerable prisoners who have already suffered sexual abuse have
no other choice if they want to stay safe from further sexual abuse. For example:
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e In April 2018, a prisoner at Bullock reported that over three days, he had endured
extortion; punching, kicking, and beatings with a stick; and anal and oral rape by a
group of four prisoners. He finally reported the abuse after one of the prisoners told
him “he had more work to do.” Although ADOC identified all of the perpetrators, after
the victim returned from the Sexual Assault Nurse Examiner Center, he was placed in
segregation “per inmate’s request.”

e InJanuary 2018, a prisoner at Bullock resorted to cutting his wrist after an attempted
sexual assault and physical assault “because he feared being in population and needed
to be placed in a single cell.” He reported that two nights prior, two prisoners had
attempted to rape him but were unable to penetrate him because he defecated during the
assault. The prisoners then poured hot water on him, causing burn marks to his
buttocks and the back of his head. ADOC placed the victim in segregation and allowed
the perpetrators to remain in general population. The incident report notes that the
perpetrators would receive “disciplinary actions for assault,” and that no further action
would be taken.

e In December 2017, a prisoner at Bibb sent a letter to the Assistant PREA Compliance
Manager stating that he had been sexually abused at knife point. The victim reportedly
requested placement in segregation because he feared for his safety, so the victim was
placed in segregation while his alleged assailant remained in his assigned living area.
ADOC substantiated this allegation.

While incident reports often note that the victim is being placed in segregation at his own
request, if a victim of sexual abuse has no other realistic way to stay safe, a request for
segregation may be the product of a lack of other, more suitable options. Restricted housing in
Alabama’s prisons houses prisoners seeking protection, as well as prisoners being punished for
rule infractions and prisoners who are a threat to safety. Subjecting victims of sexual abuse to
segregation can inflict further trauma. This is why the PREA standards require that victims of
sexual abuse not be involuntarily segregated for their own protection unless “an assessment of all
available alternatives has been made, and a determination has been made that there is no
available alternative means of separation from likely abusers.” 28 C.F.R. 88§ 115.43(a), 115.68.
Alternatives utilized by other correctional facilities include vulnerable persons units that provide
a safe environment for prisoners whose screening indicates they are at risk for being abused or
protective custody units that do not result in a restriction of privileges. By failing to offer these
or other options to keep victims of sexual abuse safe from further abuse, ADOC is not
adequately presenting such victims with a reasonable alternative to segregation.

In addition, the size of ADOC’s prison system presents the opportunity to transfer
prisoners between facilities to protect victims from retaliation. For example, in February 2017, a
prisoner at EImore reported that he was raped at knife point in the dormitory shower area.
Following an examination at the Sexual Assault Nurse Examiner’s Clinic and an interview by
I1&I, the victim was transferred to Draper “at his request.” However, in the vast majority of
incident reports, there is no indication that ADOC is making a determination that no safe
alternative exists before placing victims of sexual abuse into segregation. Because ADOC has
no alternate means of keeping victims of sexual abuse safe from harm, ADOC requires
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vulnerable prisoners to subject themselves to the punitive conditions of segregation and the
potential trauma that may entail, so that the prisoners can obtain the reasonable level of safety
guaranteed by the Constitution.

F. Facility Conditions in Alabama’s Prisons Violate the Constitution.

The Constitution requires that officials provide prisoners with adequate shelter, which
includes maintaining facility conditions in a manner that promotes prisoner safety and health.
See Helling, 509 U.S. at 32. The Eighth Amendment’s prohibition of cruel and unusual
punishments imposes a duty on corrections officials to “provide humane conditions of
confinement” and to “‘take reasonable measures to guarantee the safety of the inmates.
Farmer, 511 U.S. at 832-33 (quoting Hudson, 468 U.S. at 526-27).

ADOC prisons do not provide adequate humane conditions of confinement. They have a
number of significant physical plant-related security issues that contribute to the unreasonable
risk of serious harm from prisoner violence. These problems include defective locks; insufficient
or ineffective cameras; a lack of mirrors; deteriorating electrical and plumbing systems; as well
as structural design issues and weaknesses with the buildings and their perimeters. These
problems allow prisoners to leave secure areas, obtain contraband, and improperly associate with
or assault other prisoners. Even if no single one of these conditions of confinement would be
unconstitutional in itself, ““‘exposure to the cumulative effect of prison conditions may subject
inmates to cruel and unusual punishment.”” Rhodes, 452 U.S. at 363 (quoting Laaman v.
Helgemoe, 437 F. Supp. 269, 322-23 (D.N.H. 1977)). ADOC’s failure to correct these issues
poses a serious risk to prisoner safety and health.

For example, at Bibb, there was a tall chain link fence separating the two halves of the
facility, and both halves could only be exited through a gate opened and closed with a physical
key. We heard from several prisoners that victims of stabbings had waited for an extended time
at the gate, often bleeding profusely, while staff searched for the key to open the gate. Visibility
in the back of large dormitories containing bunkbeds is also an issue, as reflected in the large
number of violent incidents that happen unobserved in the back of such dormitories.

Short of new facilities or drastic renovations, there are relatively simple physical plant
corrections that could increase safety in the facilities. For example, there were few convex
mirrors in the living units we visited. Adding such mirrors would increase the visibility of areas
within the units, especially given the many large open living units in the prisons. Yet ADOC has
not made this easy fix. In addition, many incident reports reference assaults occurring in bunks
in which sheets or towels are hung to conceal prisoner activity, but there appears to be no
concerted effort by security staff to remove these visibility barriers.

The deficiencies in the facilities’ infrastructure are well-known to ADOC officials. In
February 2019, the Governor noted that the physical condition of ADOC’s prisons have been
described as “deplorable,” “horrendous,” and “inadequate.” Just one month earlier,
Commissioner Dunn commented publicly that repairs and renovations are needed because
facilities have outlived their usefulness. These concerns have been acknowledged for years. In
2017, for example, Commissioner Dunn noted the system’s “outdated, outmoded, and overgrown
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infrastructure.” He has said that over 70% of the prisons “are well beyond their useful life and
must be replaced.” Yet, despite this knowledge, ADOC has been unable to improve its
infrastructure.

It should be noted that while we did not visit every prison in Alabama, those that we did
visit were in incredibly poor physical shape, and—based in part on the Governor’s and
Commissioner’s public statements—are largely representative of the prison system as a whole.
The Governor and Commissioner Dunn have frequently discussed the “crumbling infrastructure”
within ADOC prisons. As one of our experts opined, the physical structure of the prisons we
visited is “severely worn,” which leads to dangerous conditions for prisoners and staff alike.
Another expert commented that she was “shocked and dismayed at the state of the . . . prisons we
visited.” The prisons are old and have not undergone serious renovation, and thus have
deteriorated significantly. The physical conditions of ADOC prisons present a safety risk. A
February 2017 inspection by engineering consultants hired by ADOC noted that not a single
facility has a working fire alarm.

Based on our site visits, hundreds of prisoner interviews, and public statements made by
ADOC officials, it is clear that decrepit conditions are common throughout Alabama’s prisons.
During facility visits, we observed makeshift showers created because the original showers were
not functioning. We also saw numerous showers and urinals that were leaking or broken.
Because the facilities house far more prisoners than they were designed to hold, there is
enormous strain on plumbing, electrical systems, ventilation, showers, sinks, and toilets, leading
to unsanitary conditions. We heard repeatedly about showers covered in mold, and without hot
water. Numerous prisoners mentioned toilets, sinks, and showers that leak, get stopped up, or
are otherwise broken. One prisoner told us that a mop sink was being used as a urinal because
the toilets were backed up.
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Images of bathroom facilities at Donaldson, Draper, and Holman

In February 2017, nearly eight months before we toured Draper, Commissioner Dunn
provided a tour of Draper to the press. In a video of that tour, he pointed out the poor condition
of portions of the kitchen floor, which had become so compromised that the concrete subfloor
was all that remained. We noticed similar conditions in the kitchen floors at Donaldson and
Holman. In the video from Draper, Commissioner Dunn went on to say that the kitchen at
Draper would be closed, and that food would be cooked offsite at Staton, and be shipped back to
Draper.

Prisoners with whom we spoke throughout ADOC consistently told us about the poor
state of the facilities. Some mentioned that spiders and other bugs would regularly fall from the
ceilings. More than one prisoner discussed seeing rats and bugs in the kitchen and food storage
areas. Prisoners in segregation described especially poor conditions. One prisoner described
large cockroaches in segregation. Several told us that a plate covered the only window in their
unit, so that they could never see out and there was little ventilation. Numerous prisoners
described having no light in their cell. Some mentioned broken toilets and sinks, as well as leaky
roofs, and a lack of heat.

While new facilities might cure some of these physical plant issues, it is important to note
that new facilities alone will not resolve the contributing factors to the overall unconstitutional
condition of ADOC prisons, such as understaffing, culture, management deficiencies, corruption,
policies, training, non-existent investigations, violence, illicit drugs, and sexual abuse. And new
facilities would quickly fall into a state of disrepair if prisoners are unsupervised and largely left
to their own devises, as is currently the case.

G. Evidence Suggests Some ADOC Officials Are Deliberately Indifferent to the
Risk of Harm.

Federal law precludes corrections officials and staff from acting with “deliberate
indifference” to the substantial risk of serious harm posed to prisoners. Farmer, 511 U.S. at 828.
An official acts with deliberate indifference when she or he “knows of and disregards an
excessive risk to prisoner health or safety; the official must both be aware of facts from which
the inference could be drawn that a substantial risk of serious harm exists, and he must also draw
the inference.” Id. at 837. A court may conclude that “a prison official knew of a substantial
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risk from the very fact that the risk was obvious.” Id. at 842. In other words, “an official
responds “in an objectively unreasonable manner if he knew of ways to reduce harm but
knowingly declined to act or if he knew of ways to reduce the harm but recklessly declined to
act.”” Johnson v. Boyd, 701 F. App’x 841, 847 (11th Cir. 2017) (quoting Rodriguez v. Sec’y for
Dep’t of Corrs., 508 F.3d 611, 620 (11th Cir. 2007)).

In determining whether conduct violates the deliberate indifference standard of the
Eighth Amendment, there must be persuasive evidence of the following: (1) facts presenting an
objectively substantial risk to prisoners and awareness of these facts on the part of the officials
charged with deliberate indifference; (2) the officials drew the subjective inference from known
facts that a substantial risk of serious harm existed; and (3) the officials responded in an
objectively unreasonable manner. Doe v. Ga. Dep’t of Corrs., 248 F. App’x 67, 70 (11th Cir.
2007); Marsh, 268 F.3d at 1028-29.

ADOC has long been aware that conditions within its prisons present an objectively
substantial risk to prisoners. Yet little has changed. As early as 1975, a federal court enjoined
ADOC from accepting any new prisoners, except escapees and those who had their paroles
revoked, into four of its prisons until the population in each was reduced to design capacity.
James v. Wallace, 406 F. Supp. 318 (M.D. Ala. 1976). In 2011, that same court found that
ADOC facilities were understaffed and overcrowded. Limbaugh v. Thompson, No. 2:93cv1404—
WHA (WO0), 2:96cv554-WHA, 2011 WL 7477105 (M.D. Ala. July 11, 2011). Indeed, language
from a 2002 federal court opinion related to Alabama’s prison housing women indicates that
ADOC is aware of its Eighth Amendment obligations and of the specific types of conditions that
run afoul of the Eighth Amendment. In Laube, the U.S. District Court for the Middle District of
Alabama found that conditions at Julia Tutwiler Prison for Women were unconstitutionally
unsafe as a result of overcrowded and understaffed open dormitories:

The sheer number of inmates housed in open dorms pose a significant security
problem. Idleness is less of a safety concern when each inmate is confined to her
own cell or shares a cell with just a few other inmates. In dormitories, however,
idleness heightens the potential for disruptive behavior because each potentially
aggressive idle inmate now has other inmates whom she may target, as well as
other potentially aggressive inmates with whom she may congregate. Dorms at
Tutwiler hold 60 to 228 inmates, and some of these inmates sit idly during the
day. While the evidence submitted does not reveal the extent to which inmates
are idle at Tutwiler, even limited periods of idleness can engender safety
problems. Open dorms are particularly dangerous when a facility is also plagued
by, among other things, inadequate supervision, increased violence, and inmate
access to weapons, as discussed below.

Laube, 234 F. Supp. 2d at 1233.
Our investigation into the violence, contraband, corruption, and harm occurring in
Alabama’s prisons evidences issues previously known to ADOC. For instance, several years

before we initiated our investigation, ADOC was acutely aware of extensive problems at St.
Clair. In 2014 alone, there were at least three publicly reported prisoner-on-prisoner homicides.
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In April 2014, the Equal Justice Initiative (“EJI””) urged ADOC to investigate, among other
violence, the fatal and non-fatal stabbings that were escalating at St. Clair. Following another
homicide in June 2014, EJI renewed its formal request that ADOC address the violence. In the
face of ADOC’s inaction and yet another homicide, in October 2014, a group of prisoners
incarcerated at St. Clair filed a class action lawsuit in federal court. The suit alleged an
extraordinarily high rate of violence at St. Clair, including six homicides in the preceding three
years. The plaintiffs asserted that the violence in the severely overcrowded facility could be
traced to poor management, noncompliance with protocols and procedures, the prevalence of
drugs and other contraband, and corruption. Three years later, in November 2017, the plaintiffs
and ADOC reached a settlement. ADOC promised many reforms in the settlement. For
instance, ADOC promised to ask the Alabama Legislature for funding to install video cameras
for monitoring at the prison. ADOC did not make good on that promise. By June 2018, ADOC
had not satisfied several of the settlement requirements. The parties went back into mediation in
June 2018—only eight months after ADOC made all of its promises to reform St. Clair.

ADOC management is acutely aware of the substantial risk of harm caused by its
critically dangerous understaffing. Alabama officials, from the Governor to ADOC’s
Commissioner, have recently reiterated that overcrowding and understaffing continue to plague
the system. In ADOC’s most recent Annual Report, Commissioner Dunn even highlighted
“critical shortages in correctional officer staffing” as a major challenge. And, in early 2019, he
explicitly acknowledged the direct link between the levels of violence in Alabama’s prisons and
the understaffing: “We are still down to 50 percent or lower staffing at many facilities. There’s
a direct correlation between the shortage of officers and violence.”

Due to the extreme staffing shortages, correctional officers are tired, and there are simply
not enough individuals to adequately and safely staff Alabama’s prisons. Incident reports from
2017 reveal numerous instances of correctional officers not showing up for work or refusing to
work mandated overtime. We also found numerous incident reports where correctional officers
were found sleeping in cubicles, in hospitals, and in perimeter security vehicles. These security
problems have persisted despite ADOC’s awareness of our investigation and our numerous on-
site inspections of several facilities. In fact, the majority of the examples of unconstitutional
conditions described throughout this letter occurred after we began our investigation.

Throughout this investigation, ADOC has not responded consistently when alerted to
serious issues within its prisons. On multiple occasions, we notified ADOC legal counsel of
calls we received from prisoners afraid for their lives and physical safety. We received little
information as to what was being done by ADOC to address these calls. On occasion, we
learned that a prisoner was transferred to another facility; however, we often received follow-up
calls from fearful prisoners stating that ADOC had taken no meaningful action. Additionally,
following our site visits of each facility, we coordinated calls with ADOC and prison
management to share our experts’ preliminary conclusions. In these calls, our experts outlined
specific conclusions about the unsafe conditions in the prisons that we visited. During these
calls, ADOC officials rarely, if ever, asked substantive questions of our experts. And the
violence in Alabama’s prisons has only increased since our inspections and those calls took
place.
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In other ongoing litigation, ADOC has admitted that its prisons are dangerously
understaffed. In Braggs v. Dunn, the plaintiffs sued ADOC for failing to provide adequate
medical and mental health care, and for discriminating against prisoners with disabilities. The
court ordered ADOC to determine how many correctional officers were needed to adequately
staff its prisons. In February 2019, ADOC filed a report indicating that it needs to hire over
2,200 correctional officers and 130 supervisors over the next four years in order to adequately
staff its men’s prisons. These staggering staffing deficiencies were determined by ADOC’s own
experts. A former ADOC warden told us that he did not think it would be possible to hire and
train over 2,000 correctional officers with “the proper education, the proper sense of duty, and
with the proper mindset” in the next four years. Our corrections consultant opined that ADOC
will require more than two years to overcome its current staffing deficiencies, even with its best
efforts and under ideal conditions.

V. MINIMAL REMEDIAL MEASURES

To remedy the constitutional violations identified in this Notice, we recommend that
ADOC implement, at minimum, the remedial measures listed below. We recognize ADOC has
begun to make some positive changes in recent years. For example, in 2015, ADOC hired its
first ever Inspector General to conduct security audits and inspection of facilities, teach and train
employees, and provide assistance to employees. As of December 2017, the Inspector General
had conducted one security audit using ADOC staff. In 2018, after revising its state code,
ADOC addressed compensation issues for staff, providing a location pay differential for
correctional officers and a pay raise to assist with recruitment and retention. And in November
2018, ADOC announced that 35 new correctional officers had graduated from its correctional
academy. Recently, after ADOC’s head of operations retired after being placed on
administrative leave pending the outcome of a misconduct investigation, ADOC hired a new
Deputy Commissioner for Operations with experience at the federal Bureau of Prisons. ADOC
is again proposing a pay increase for correctional staff to be addressed in the current legislative
session. Finally, ADOC announced on February 28, 2019, that it is conducting a joint operation
with other law enforcement agencies targeting contraband at St. Clair and plans to conduct
similar operations at other prisons in the future.

In addition, ADOC has made some changes in response to conditions we identified
during our investigation. For instance, shortly after we visited Draper and shared our
observations about its overall deplorable conditions, we learned that ADOC closed that prison.
Additionally, after we visited Bibb and our experts reported to ADOC their shock at the critically
dangerous conditions present in Bibb’s Hot Bay, ADOC closed the Bibb Hot Bay. Nevertheless,
these efforts have been inadequate, as evidenced by the serious issues that continue to plague the
prisons, described above. The following remedial measures are necessary.
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A.

Immediate Measures

1. Understaffing and Overcrowding. ADOC should:

Immediately deploy resources to staff and electronically monitor the perimeters of
Alabama’s prisons and assist in screening anyone entering facilities.

Within one month, consult a nationally recognized expert, approved by the
Department, with experience realigning low-risk, nonviolent prison inmates to
local oversight, to assess such feasibility in Alabama.

Within two weeks, contact the Acting Director of the National Institute of
Corrections (“NIC”) to arrange a joint conversation among ADOC, NIC, and the
Department to discuss the areas in ADOC prisons that need immediate attention.
Within the confines of its fiscal resources, NIC will provide follow up with an
action plan of both sequential and overlapping elements to address the areas that
need immediate attention, consistent with the Department's findings. Any direct
technical assistance that is able to be provided by NIC will be done at no cost to
the state of Alabama. NIC will also identify other federal resources that may be
available to Alabama in addressing the identified issues.

Within time frames identified with NIC, properly screen, hire, and fully train 500
corrections officers. Determine how many of these new officers will be assigned
to each facility, based on current vacancy rates. Within six months, in
consultation with NIC, staff prisons with at least 500 additional individuals to
provide security.

Within six months, commission a study to examine the feasibility of transferring
prisoners to non-ADOC facilities in numbers sufficient to provide adequate
staffing for the remaining prisoners.

Within six months, assess the leadership skills of all Wardens (I, I, and I11) and
institutional coordinators, in a process overseen by ADOCs Commissioner,
Inspector General, and the Director of Operations, in concert with NIC. Based on
this assessment, make determinations about staffing all Warden (I, I1, and I11)
positions and implement those determinations within the next three months.
Provide ongoing professional development for all personnel in supervisory and
leadership positions.

2. Violence. ADOC should:

Immediately revise ADOC’s disciplinary process to avoid subjecting victims to
unnecessary disciplinary actions for conduct unrelated to the instant abuse, when
they seek assistance or protection from harm.
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Within two months, in consultation with NIC, and with the aid of a consultant
approved by the Department, review all relevant ADOC, and individual facility,
policies and procedures. Based upon the review, ADOC should, within two
months, make appropriate changes to ADOC’s—and to each individual
prison’s—policies and procedures.

Within six months, provide remedial training on security measures, with a
curriculum approved by the Department, to all correctional staff. Thereafter,
provide at least 40 hours of in-service training to all staff annually.

Within two months, ensure that security rounds are conducted in all living areas at
least once every hour, and at least once every half hour in any special
management population areas (segregation, mental health housing, etc.), or more
frequently as required for prisoners on suicide watch. These rounds should be
documented in a bound log book maintained on each housing unit, as well as a
master log for each prison, and the documentation should be reviewed at least
weekly by facility leadership and not less than quarterly by ADOC leadership.
Deficiencies in complying with these requirements should be addressed
immediately.

Within two months, develop a centralized system that will contain autopsies of all
prisoners who die in ADOC custody. ADOC should conduct an interdisciplinary
administrative and medical post mortem following each death and, at least
quarterly, assess the system for patterns and trends, and implement remedial
measures to correct any identified issues.

3. Contraband. ADOC should:

Immediately implement shakedowns such that at least 15% of all housing units
are searched every day, with congregate areas searched weekly; written
documentation showing the results of those shakedowns must be maintained.
ADOC should immediately implement daily searches of the interior of the
perimeter, the yard, and congregate feeding and recreation areas before and after
each use by prisoners, and searches of visiting rooms (including restrooms) before
and after every visiting period, with the results of these searches documented.
Those results should be analyzed for patterns and trends. ADOC should
implement plans to address any patterns or trends discovered.

Within one month, draft a policy requiring the screening of every individual who
enters a facility (staff, visitors, volunteers, etc.). Once the policy has been
submitted to the Department and approved, implement the policy system-wide
within one month.

Within two months, ensure that each facility has working metal detectors at every
entrance, and that each facility has implemented a procedure to use them on all
persons entering the prison.
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Within one month, consult with a nationally recognized expert, approved by the
Department, to determine other methods of detecting illegal drugs and other
contraband being brought into the facilities, for those drugs that will not be
detected by metal detectors. Include recommended measures in ADOC policy on
screening.

Within six months, implement any reasonable additional screening procedures for
illegal drugs and other contraband that cannot be detected by a metal detector.

Within two months, provide adequate medical treatment, using evidence-based
treatment, for all prisoners detoxifying as illegal drugs and other contraband are
reduced and eventually eliminated from the facilities.

4. Sexual Abuse.

ADOC should:

Immediately revise ADOC’s disciplinary process to avoid subjecting victims to
unnecessary disciplinary actions when they seek assistance or protection from
ADOC due to threatened or actual sexual abuse.

Immediately institute a process whereby every allegation of sexual abuse is
investigated and the investigation is properly documented. In order to do so,
ADOC should ensure a professional investigation unit is in place with the
training, skills, and sufficient staffing to investigate every allegation within 60
days.

Within one month, hire a nationally recognized expert on PREA, to be approved
by Department, who will produce a report within two months of hiring. The
report should suggest immediate and long-term remedies to address the sexual
safety issues in Alabama’s prisons. ADOC should implement all immediate
measures within three months of receiving the report.

Within three months, reclassify every prisoner for sexual safety issues, and ensure
that potential predators are separated from potential victims.

5. Facility Conditions. ADOC should:

Within one month, identify all broken locks in Alabama’s prisons, and identify
how they will be repaired or replaced. Within a month after that, secure funds for
such repairs or replacement, and hire a contractor to perform the job within 30
days.

Within six months, ensure that at least 80 percent of toilets, sinks, and
showerheads at each prison are in working condition.
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B.

Within six months, install cameras throughout all prisons that will remain open
for more than one year, with locations to be approved by the Department. All
video should be retained for 90 days unless an assault on a prisoner or staff occurs
in an area surveilled, in which case the video should be preserved until the matter
is fully investigated and prosecuted or dismissed by authority of the
Commissioner. Wardens should review video at least monthly. Any out-of-
service video equipment should be replaced within 72 hours.

Within 90 days, identify the three prisons in the worst physical condition and take
preliminary steps to ensure remedies are initiated which provide humane living
conditions.

Long-Term Measures

ADOC should:

By 2020, staff Alabama’s prisons consistent with the requirements of the Braggs
staffing orders.

Establish competitive base starting salaries and benefits packages for employees.

Ensure that applicants for ADOC employment can apply and interview in their
local area, and provide frequent testing for applicants.

Continuously track correctional officer turnover by year, breaking out exits by
years of service, age, gender, ethnicity, and facility, and use information learned
through this tracking to remedy reasons for attrition.

Employ systematic exit interviews of correctional officers and report annually on
reasons for departures, cross-tabulated by age, gender, ethnicity, and facility.

Ensure that prisoner housing areas are adequately supervised, through direct
supervision, whenever prisoners are present.

Ensure that prisoners are tested for synthetic drugs on a regular, but random,
basis. Each prisoner should be tested at least every six months, and the testing
should be documented and the results reviewed by ADOC administrators.

Develop a plan and implement a policy for detecting and reducing the amount of
contraband throughout ADOC facilities, including the appointment of a Chief
Interdiction Officer for contraband interdiction.

Ensure that ADOC has, and is following, policies and procedures for an
appropriate, objective classification system that separates prisoners in housing
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units by classification levels in order to protect prisoners from unreasonable risk
of harm.

e Discontinue the use of “behavior modification” dormitories (“Hot Bays”) unless
mental health professionals play a role in both the assignment of prisoners to such
placements and are involved in the treatment provided.

e Ensure that every prisoner-on-prisoner assault is documented and investigated,
and that staff is trained on how to prevent and address such incidents.

e Comply with PREA and its implementing regulations, the National Standards to
Prevent, Detect, and Respond to Prison Rape (28 C.F.R. 88 115 et seq.).

e Develop and implement a policy on prevention, detection, reporting, and
investigation of prisoner-on-prisoner and staff extortion of prisoners and their
families.

e Develop a written institutional plan to coordinate actions taken in response to an
incident of physical abuse, sexual abuse, and/or extortion among staff first
responders, medical and mental health practitioners, investigators, and facility
leadership.

e Develop an effective substance abuse disorder program.

e Develop and implement an effective grievance process. In the event that a
grievance is filed against a staff member, the submission process must allow for
options of submission that are neither seen by, nor referred to, the staff member
who is the subject of the complaint.

e Develop and implement a plan to prevent prisoners from entering housing units
other than the ones to which they are assigned.

e Implement procedures to ensure sanitary prisons.

VI. CONCLUSION

The Department has reasonable cause to believe that ADOC violates the constitutional
rights of prisoners housed in Alabama’s prisons by failing to protect them from prisoner-on-
prisoner violence, prisoner-on-prisoner sexual abuse, and by failing to provide safe conditions.

We are obligated to advise you that 49 days after issuance of this letter, the Attorney
General may initiate a lawsuit pursuant to CRIPA to correct deficiencies identified in this letter if
State officials have not satisfactorily addressed our concerns. 42 U.S.C. 8 1997b(a)(1). The
Attorney General may also move to intervene in related private suits 15 days after issuance of
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this letter. 42 U.S.C. § 1997¢c(b)(1)(A). Please also note that this Notice is a public document.
It will be posted on the Civil Rights Division’s website.
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Date: September 4, 2019
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The Governor’s Study Group on Criminal Justice Policy

Time

October 3, 2019
Late October 2019
November 8, 2019
December 4, 2019

January 2020

Meeting Timeline
Description
Data-Based Evaluation of Sentencing Policy
Correctional Facility Tour
Strategies for Reducing Recidivism
Public Proposal Meeting

Final Meeting and Discussion of Findings
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Women’s Service

Dr. Wendy Williams
Deputy Commissioner
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Alabama Department of Corrections

DOJ Tutwiler

e DOJ investigation at Tutwiler began in February 2013,
focus on sexual safety and the reporting culture (Tut I)

 Findings letter received January 17, 2014, outlining a
second focus area of environmental health & safety (Tut I1)

 Tut | settlement negotiations began in March 2014
 Tut Il extended investigation began June 2014

o Tut | settlement agreement executed May 28, 2015,
Included provisions impacting Tut Il investigation

« ADOC is now compliant with 41 of 44 provisions
 Tut Il investigation still open, no findings letter to date
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Alabama Department of Corrections

Culture Change

Gender
Responsive
Principles

h

Operational
Practices

Trauma
Responsive
Principles

Gender-Responsive
Creating an environment
that reflects an
understanding of the

realities of women’s lives

and addresses the issues
of the women.”
- Bloom & Covington

Professionalism — Integrity — Accountability

Trauma-Responsive
Creating an environment
that acknowledges the
widespread impact of

trauma by integrating
knowledge of signs and
symptoms.™
- SAMSHA




Alabama Departmenf of Corrections
Putting the Puzzle
Pieces Together

Programming
Intake

A\

Re-Entry
N\

Inmate
Accountability
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Alabama Department of Corrections

Impacts to Date

e June 2019 survey of Tutwiler women reports:
* 96% understand their right to sexual safety
o /7% report feeling sexually safe

e Classification custody improvements:

- 8/1/2016 | 5/28/2019

17%
73%

_ 10%
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Alabama Department of orrectlons

Impacts to Date

 Use of restrictive housing reduced by 75% since
2013

 Institutional misconduct reductions:

Major Disciplinaries - 316 120

Behavior Intervention 76 18
Strategies

Verbal Redirects N/A 241 90
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Alabama Department of Corrections

Infrastructure Challenges

e Facility i1s 77 years old
 Overall facility design is staff intensive

e Programming, rehabilitative, and healthcare space
limited

e Living areas do not provide for privacy

 Limited open space for air circulation and group
activities

; Professionalism — Integrity — Accountability




Alabama Department of Corrections

Staffing and Culture:

Two Focus Areas Heading
1IN the Right Direction

Matthew Brand, Colonel, USAF
(Retired)

Assoclate Commissioner
Administrative Services

S,
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The Strategic Plan 2019-2022
Four Focus Areas
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Alabama Department of Corrections
Professional Development
Courses (Improving Culture)

Annual Exec. Leadership Conference (Fall 2007)
Exec. Staff Prof. Development (Spring 2017)
Senior Leader Academy (Spring 2018)
Intermediate Leadership Academy (Summer 2017)
FORWARD (2015)

NIC New Supervisor Training (2007)

Sergeants Academy (Fall 2016)

Basic Leadership Academy (Fall 2019)

_eadership Academy Refresher Course (Fall 2019)
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Alabama Department of Corrections

Staffing

o Staffing plummeted from 2016-2018
 ADOC contracted three external studies
e Savage Study focused on correctional manpower by
facility—Industry experts on proper staffing levels
e Condrey Study on proper CO compensation
o \Warren Averett study on recruiting and retention
 ADOC worked with State Personnel Division and
legislature to get new compensation package
o All correctional officers/supervisors benefited
« Differential pay remains in place for Level 4/5 prisons
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Alabama Department of Corrections

Staffing: The Numbers

 ADOC has gained a net 175 officers since November 1%t
2018, most in last three months.

o Will graduate approximately 90 COs this month

* 50 more entering training by Oct. 15, 75 more to enter
queue for a later October session.

e Better compensation, new positions, leadership training all
contributing to better hiring numbers.
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Alabama Department of Corrections

Departmental
Operations

TR

L : !}ﬁ‘ ~ ”' el -
N ,ﬂiﬂw;ww; Charles Daniels

;«ﬁ ; ‘.1. s 9 .
. At 1> Deputy Commissioner
of Operations
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Alabama Department of Corrections

Operations Executive
Leadership Purpose

Ensure the men and women we lead return home safely to their
families and loved ones at the end of their tour of duty.

Ensure the offenders entrusted to our care are housed in safe and
humane conditions.

Prepare offenders for a successful re-entry back into society
through:

e Rehabilitation

e Education

e Programming

e Addiction interdiction
» Life skills training
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Alabama Department of Corrections

Facilities

15 Major Facilities
e 13 Male Facilities
e 2 Female Facilities

e 11 Community Based Facilities
e 10 Male Facilities
e 1 Female Facility

; Professionalism — Integrity — Accountability




Alabama Department of Corrections

Male Offenders
By Facility Security Level

St Ll FY 2018 Poplgatlon
Average

5 6,591 34%
4 10,102 52%
1 and 2 2,583 14%

Total Average Male Inmates: 19,276

* Based upon FY 2018 facility operations statistics as published in the FY 2018 ADOC Annual Report
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Alabama Department of Corrections

Special Sentencing

Death Row Life Without Parole

178 1,532

* Based upon FY 2018 facility operations statistics as published in the FY 2018 ADOC Annual Report

and includes female population.
Professionalism — Integrity — Accountability



Alabama Department of Corrections

Public Safety

e Primary groups of concern:
o Security Threat Groups (STG) — Gangs
e Acute Substance Abusers
e Community Threats:
e Extortion
e Continuing Criminal Enterprises
e Substance Abuse
e Identity Theft
e Scams
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Alabama Department of Corrections

Staff and Inmate Safety

Contraband Control
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Alabama Department of Corrections

Controlled Movement

e Scheduled and coordinated movement of inmates individually or in
groups
o Purpose: enhance staff safety by

minimizing number of inmates in one place at one time; and
reducing risks in the event of an emergent situation.

e Methods

Rotational recreation

Physical and securable barriers in yards

Warden and captain presence between 2 and 10 pm.
Targeted searches (CERT)

Rotational use of CERT
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Alabama Department of Corrections

Operation Restore Order

e Mission — conduct institution-wide searches of all

e Housing

« Education

* Program

« Work areas
* Primary Purpose — detect, identify and remove contraband
e Emphasis — recovery of

e Weapons

« Narcotics

o Cell phones
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Alabama Department of Corrections

Operation Restore Order

e LevelS
o St. Clair Correctional Facility (February)
 Holman Correctional Facility (April)
» Donaldson Correctional Facility (July)

e Level4
* Bibb Correctional Facility (June)
« Staton Correctional Facility (August)
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Alabama Department of Corrections
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Alabama Department of Corrections

Operation Restore Order Partners

Northern Region

Alabama Law Enforcement Agency
Highway Patrol
State Bureau of Investigations
Support Services
(SWAT/Aviation/EOD)
K9
St. Clair County Sheriff’s Office
Pell City Police Department
Odenville Police Department
Jefferson County Sheriff’s Office

Pardons and Paroles
Alabama EMA

Alabama DOT LE Special
Agents

Brent PD

Birmingham PD
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Alabama Department of Corrections

Operation Restore Order Partners

Central Region

Pardons and Paroles

Alabama EMA

Alabama DOT LE Special Agents
ALEA K9

Millbrook Police Department
Elmore County Sheriff’s Office
Prattville Police Department
Alexander City Police Department
Tallapoosa County Sheriff’s Office
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Alabama Department of Corrections

Operation Restore Order Partners

Southern Region

Pardons and Paroles

Atmore Police Department
Baldwin County Sheriff’s Office
Bay Minette Police Department
Monroe County Sheriff’s Office
Butler County Sheriff’s Office
Escambia County Sheriff’s Office
Brewton Police Department
Alabama EMA

DOT LE Special Agents
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Alabama Department of Corrections

Operation Restore Order

Successes
Contraband detection and removal

Extraordinary teamwork:
o Federal, State, County and Local

e Law enforcement, Pardons and Paroles and
Corrections

Successful use of Unified and Incident
Command Systems

Unequaled communication and cooperation
Internally and externally

Professionalism — Integrity — Accountability



Alabama Department of Corrections

On The Horizon

o Data driven - Analytics
 Encourage and Support Programs
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Alabama Department of Corrections

Future Operation Requriements

 Contraband Detection equipment
 Information Technology

e Communication

* Perimeter Security
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Alabama Department of Corrections

How can you support ADOC
Operations?

e Communications
 Handheld equipment with digital programming
o Upgraded digital trunking systems
e Mobile command center
 Perimeter Security
e [mproved high mast lighting
e Perimeter fence netting
e Razor wire
« Thermal Fence contraband interdiction
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The Governor’s Study Group on Criminal Justice Policy

Date: October 3, 2019
Time: 10:00 A.M.
Location: Alabama Statehouse Room 200
Chairman

Justice Champ Lyons

Members
Attorney General Steve Senator Cam Ward Representative Jim Hill
Marshall
Senator Bobby Singleton Representative Connie Rowe

Finance Director Kelly Butler
Senator Clyde Chambliss Representative Chris England
Corrections Commissioner

Jeff Dunn
Agenda
Call to Order & WeICOME ........coviiiiieee e Justice Champ Lyons
INEFOAUCTION ... Justice Champ Lyons
Sentencing CommissSion PreSentation............ccccivevieiieiieiesie s Bennet Wright
QUESEIONS AN ANSWETS ...ttt Justice Champ Lyons
Next Steps & AJOUIMMENT.......cc.oiiiiiiieiieiee s Justice Champ Lyons
Meeting Timeline

Time Description

October 22, 2019 Holman Correctional Facility Tour

November 1, 2019 In-Facility Programming, Diversion and Alternative Courts and

Reducing Recidivism
December 4, 2019 Public Proposal Meeting

January 14, 2020 Final Meeting and Discussion of Findings



Overview of Sentencing Policy in Alabama
By Bennet Wright, Executive Director of the Alabama Sentencing Commission
Remarks Delivered on October 3, 2019

Alabama Sentencing Commission

The Alabama Sentencing Commission exists to improve Alabama’s criminal justice
system. The Commission makes recommendations to the Governor, Legislature,
Attorney General and Chief Justice on ways to make Alabama’s criminal justice system
more effective, fair and efficient. The use of data informs and is the backbone of all
Commission decisions. By using data to inform decisions, Alabama can have confidence
in the ramifications of decisions for now, and later. Having the ability to be able to answer
the “what if?” questions of criminal justice is vital when crafting a system designed to
improve public safety while at the same time protecting scarce taxpayer resources.

Complexity of Alabama’s Criminal Justice System

Criminal Justice systems are inherently complex, and Alabama’s system is no different.
It is important to acknowledge the complexity of our system to ward off the call for easy
fixes. The temptations of oversimplifying a complicated process and accepting easy
answers if not resisted, dilute the effectiveness of any proposed solution(s). So called
easy fixes or easy answers are usually based upon limited information or faulty
assumptions. Any solution proposed must be mindful of the reality that multiple factors
have influence when considering the efficacy of criminal justice proposal in Alabama.

Alabama’s Criminal Justice system includes Judges, District Attorneys, Defense Lawyers,
the Alabama Department of Corrections, the Alabama Bureau of Pardons and Paroles,
County Jails, and Community Corrections. Adding to the complexity of the system is the
array of options, policies and laws that exist at every stop of the process from pre-trial
diversion and detainment to trials in court, possibly culminating in how someone is
sentenced and determining the length of time someone serves while on a sentence. There
are numerous issues to be considered when evaluating the existing system and
considering changes, and none of these proposed changes can be viewed as “the”
solution or operating within a vacuum.

ADOC Population 1980s Forward

Alabama’s experience with a rising prison population in the 1980s, 1990s, and into the
2000s was shared by virtually every other state as well. Some states have experienced
different trajectories from others with the extent of corrections growth, but growth was
seen across the nation since the 1980s. Alabama’s prison population doubled in size from
1981 (6,300) to 1989 (12,400). Alabama’s prison population saw large growth during the
1990s as well. By 2000, the prison population had reached over 22,000. By 2003, the
prison population was nearly 25,000 and a special second parole board was seated
temporarily reducing the population. By 2012 however, the population had reached in



excess of 26,000. Presumptive Sentencing Standards (Guidelines) became effective in
2013 and “prison reform” legislation became effective in 2016 and 2017 resulting in a
prison population reduction of nearly 6,000 by 2018. The prison population has increased
by over 1,000 since last year after a restructuring of the Bureau of Pardons and Paroles
and a few halts in parole dockets in the past year.

Recent reform efforts have dramatically re-shaped the composition of offenders within
Alabama’s prisons. The majority (53 percent) of offenders in prison are serving for a Class
A felony offense. Another 26 percent of the prison population is serving a sentence for a
Class B felony offense. Nearly four-fifths of the prison system is comprised of Class A
and Class B felony offenders. Prior to reform efforts, Class C felony offenders constituted
a much larger proportion of the prison population. Over one-third of the prison
population is serving a sentence of Capital Murder, Murder, Robbery 1st, or Rape 1st.

LWOP & LIFE Populations

Two specialty population groups that are frequently discussed are the Life Without the
Possibility of Parole (“LWOP”), and Life With the Possibility of Parole (“LIFE”) groups.
Alabama has approximately 1,500 LWOP inmates with almost half of those serving
Capital Murder sentences. The other non-drug LWOP cases were sentenced pursuant to
the State’s Habitual Offender Law and primarily includes offenders convicted of Murder,
Robbery 1%, Rape 1¢t, and Burglary 1st. There are 21 offenders serving an LWOP sentence
for a drug offense.

There are approximately 3,100 offenders in Alabama serving Life With the Possibility of
Parole sentences. Almost half of all LIFE sentences are Murder offenders, while Robbery
1st, Rape 1¢t, Burglary 1st and Attempted Murder offenders constitute over a quarter more
of all LIFE sentences. All life sentences are eligible for initial parole consideration after
serving 10 or 15 years depending on the severity of the offense.

Prison Population Dynamics

As Alabama continues to grapple with determining what the size of the prison
population will be for the foreseeable future, only two factors determine the size of any
prison population - how many offenders are sentenced to prison, and how long offenders
stay in prison. Both factors that determine the size of a prison population are nuanced
and carry with them public safety, equity, proportionality, and fiscal costs making them
often controversial choices. These decisions must be carefully evaluated and measured
to ensure that short-term and long-term results and costs have been contemplated.

Last year approximately 9,400 offenders were admitted into Alabama’s prison system.
Of all the admissions, thirty percent were “dunk” offenders. The state restricts court and
parole board responses for technical violations of probation and parole (“dunks”) for
most felony offenders to a maximum of 45 days in prison. Although the number of
“dunk” offenders admitted to prison last year was large (approximately 2,800), the short



period of time these offenders stay in prison (less than 40 days on average) does not take
up a lot of prison beds. These “dunk” offenders must be processed, classified and
transported the same way another other prison admission would so the dunks while not
taking up a lot of prison beds, do take up valuable prison resources in other ways.

Trying to identify populations of possible groups of individuals to possibly reduce
prisons admissions and/or restrict the length of time spent in prison generally begins
with “low level/non-violent” felonies. Beginning in 2016, a Class D felony category was
created and offenders that were convicted of a Class D felony had new restrictions placed
on both when incarceration was possible and if it was possible, on the length of the
permissible sentence. The State has cut down on prison admissions and length of stay
for offenders convicted of Class D felony offenses. The issue of who pays for criminal
justice decisions is tangible in Alabama with the fiscal realities of felonies vs
misdemeanors. The State pays for prison incarceration and probation and parole services
for felony offenders, while the local government pay for all consequences arising from a
misdemeanor conviction.

Another special interest population is those offenders convicted of what now constitutes
a Presumptive Sentencing Standards but were convicted and sentenced prior to the
effective date (October 1, 2013) of the Presumptive Sentencing Standards. This group of
offenders that could be eligible for possibly retroactive re-sentencing (not necessarily
released however) numbers approximately 400 individuals.

Priorities Moving Forward

Opportunities for further criminal justice reform and improvement in Alabama’s felony
criminal justice system exist. Recent reforms in the past seven years have yielded
significant results targeting restricting use of prison and reducing sentencing lengths for
non-violent offenders and creating a framework for a more effective system of
community supervision. Now more so than ever, it is imperative that all branches of
government, and all entities involved with criminal justice, coordinate funding and
policy to ensure full cooperation for the betterment of all Alabamians.
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Wise Words

“It Is vital that we do not succumb to
oversimplifying a complicated process
and accepting easy answers. In this
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